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Processo NCE/13/00441

No presente processo relativo ao pedido de accdditalo ciclo de estudos “Ciéncias do
Desporto e Actividade Fisica”, conferente do grau “Hicenciado”, em que é requerente
“Ensilis — Educacdo e Formacdo SA”, Escola de TwisDesporto e Hospitalidade da
Universidade Europeia, o Conselho de Administrat@id\géncia de Avaliacdo e Acreditacao
do Ensino Superior (A3ES), na sua reunido de 261@&) decidiu “acreditar com condicoes,

em concordancia ou discordancia favoravel com a’"Cédiizindo o seguinte:

“Condi¢cBes a cumprir de imediato:

- Reduzir o niumero de vagas para 60;

- O ramo de Educacao Fisica ndo é acreditado.

Condicdo a cumprir em 1 ano, tendo em considerapd® € uma area formativa nova na
Instituicdo:

- Evidenciar a manutencédo da adequacéo do corpeikecaos requisitos legais.

Condicao a cumprir em 3 anos, tendo em consideragéo é uma area formativa nova na
Instituigc&o:

- Evidenciar a manutengéo da adequacdo do procedssestagio bem como das instala¢des
existentes & formacgédo dos estudantes.

Fundamentagéo:

O Conselho de Administracdo decide acreditar ooctbd estudos, com condi¢des, por 1 ano,
em concordancia com a recomendacdo e a fundamemtded Comissdo de Avaliagdo

Externa”.

Por seu turno, o relatério final da CAE, cujo taqui se da como reproduzido, apresenta estas

conclusoes:

“ Recomendacéo final:
O ciclo de estudos deve ser acreditado condicioeats

Periodo de acreditacdo condicional (se aplicavel):
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Condigbes (se aplicavel):

1- Reduzir o numero de vagas a 60.

2- N&o permitir o funcionamento do ramo de Educagsica.

3- Verificar a adequagéao bem como o desenho dmarespetivas UC nos outros ramos.
4-Verificar a adequacao do corpo docente aos retpsdegais.

5-Adequar o0 processo de estagio bem como das agses existentes a formacdo dos
estudantes. Neste sentido, é necessario reforcarganizacdo das UC que permitem uma
formacdo em acao, estabelecendo procedimentogassobre as instituicbes cooperantes, 0s
nameros de visitas dos orientadores universitarias,lista de tutores nas entidades
protocoladas, conteldos de formacdo, contratos peeralizagem, tarefas de avaliacdo e

atribuicdes dos orientadores, tutores, estudantestiuicoes.

Fundamentacdo da recomendacéao:

A CAE recebeu e leu a pronuncia efetuada pelatinglio e manifesta o seu agrado pelo

reconhecimento de algumas das fragilidades e ptagode adequacdo sugeridas nos pontos
anexos as conclusfes. Tendo em conta a analisevao @os novos dados e informacgéo (que
poderiam ter vindo no pedido original de acreditagfroduzida a CAE entende que 0 curso
deve ser acreditado condicionalmente por um pertEl®2 meses com as seguintes condi¢des:
1- Reduzir o nimero de vagas a 60 tendo em coma@sjuecursos apresentados ndo permitem
garantir qualidade a um maior contingente.

2- Nao permitir o funcionamento do ramo de Educag#ca por manifesta desadequacéo do

projeto, do corpo docente recrutado e sobretudopitmo de estudos. As estratégias de
formacdo sdo uma decisédo da instituicdo. Contudgalequacdo dos objetivos de formacéo e
consequente organizacao curricular devem ser catanbiados em formulagdes pedagdgica e
cientificamente validas. A CAE relembra que a ateaEducacao Fisica ndo € expressamente
necessaria para henhuma funcéo profissional. Aipibsade de intervencdo em atividades de

extensédo curricular ao nivel do 1° ciclo do EB difierenciada relativamente aos titulares de

diplomas em EF, contudo a possibilidade de leciGnago EB e secundario no grupo
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curricular de EF é carente do mestrado em EnsinoE#fncujo acesso possui requisitos bem
estabelecidos e que nédo estdo reunidos no preptarie de estudos.

3-Adicionalmente, é necessério verificar a adeqoa¢®m como o desenho do curso e
respetivas UC nos outros ramos. As exigéncias $edeorrentes da formagéo de treinadores e
/ou profissionais de exercicio e saude n&o obrigare formacgédo especifica diferenciada de 3
anos.

4-Adequacdo do corpo docente. Importa que a leci@osseja garantida pelos especialistas.
Com efeito, dos 21 docentes, 16 estdo contratadempo integral. Dos 13 doutorados, um é
em Estudos Africanos, outro em Neuropsicologiarooatn Psicologia Educacional, outro em
Estatistica. Dos 9 doutorados em Ciéncias do Ddeparm esta contratado a 50%. Dos
restantes 8 doutorados na area cientifica predomi@alo ciclo de estudos, dois elementos nédo
confirmaram a disponibilidade para serem contrata@ol100%. A este proposito a CAE sugere
que os argumentos, validos, aduzidos em relacdoaidenacdo (licenciatura na area em
detrimento de grau superior- doutoramento) sejaalgados para todo o corpo docente (por
exemplo, o docente que lecciona andebol sendocimgm em fisioterapia foi alvo de um
comentario no relatorio preliminar da CAE, tendgeonuncia refor¢ado a sua posi¢éo pelo
facto de ter uma formagdo de mestrado em treincpatéso). Importa portanto uma
organizacdo e argumentagdo mais criteriosa. Contefpara contabilizacdo dos elementos
doutorados na éarea cientifica predominante do cumsccoordenador que é doutorado em
Psicologia Educacional é contabilizado como senal@ma especifica do ciclo de estudos a luz
dos graus precedentes ao doutoramento. No entanitsa docente que € licenciada em
Psicologia Clinica e tendo o doutoramento sido izz@lo em Educacao para a Saude (é assim
que consta na ficha da docente) é igualmente ceremih especialista. Resumidamente, o
critério de contabilidade €é para uns casos a espeElade da formacdo inicial,
independentemente da designacdo do doutoramentoaifaidir com a area 813, para outros
casos deve considerar-se a designacdo do doutotamaérdependentemente da formacao
inicial ter sido realizada noutro grande grupo. Keesnatéria devem ser verificados ainda, os
pressupostos de ligacdo/cooperacao de docentesontratos em outras instituicdes de ensino

superior publico e privado.
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4-Adequacgdo do processo de estadgio bem como dedag@es existentes a formacdo dos
estudantes. Neste sentido, é necessario reforcarganizagdo das UC que permitem uma
formagao em agéo, estabelecendo procedimentog@senbre as instituicbes cooperantes, 0s
nimeros de visitas dos orientadores universitarias,lista de tutores nas entidades
protocoladas, conteudos de formagéo, contratos peeralizagem, tarefas de avaliagéo e

atribuicdes dos orientadores, tutores, estudantestiuicoes”.

Inconformada, a instituicdo interessada recorreta ga Conselho de Revisdo da A3ES,
oferecendo alegagfes, aqui tidas como integradasluzidas na base da arguicdo assim

enunciada:

“... adecisdo do CA suportada no RFCAE padece dgli@ade:

i. por indeterminacdo do sentido, alcance e efgitoslicos do ato administrativo, em violacéo

do disposto no art.°123° do CPA e do art.® 34° 882R013;

ii. por violacdo das normas que atribuem o diradt® audiéncia prévia (art.° 16° e art.° 17° n°2
do R392/2013) e art.° 107° do Codigo do Procedim@aiministrativo (CPA);

ii. por fundamentacéo insuficiente, vaga e obscer@rt.°125° CPA), reconduzivel a violacdo
de lei por falta de fundamentacéo;

iv. por erro nos pressupostos de facto e de diréggoalmente reconduzivel a violacéo de lei,
tornando o ato anulavel, nos termos do art.° 135CeA.

O ato decisorio padece ainda de inconveniéncia,agaliar 0s meios propostos de forma
desadequada aos fins pretendidos com o ciclo deleste impedir o funcionamento do ramo
de Educacédo Fisica inviabilizando a implementac&outh projeto inovador e versatil que

constitui um valor acrescentado no panorama atualedsino das Ciéncias do Desporto em

Portugal”.

E, apds o desenvolvimento dos seus pontos de aifagorrente formulou estas conclusdes:

“A. O ato administrativo em que se consubstancideliberacdo do CA, que néo acreditou o

ramo de Educacédo Fisica do ciclo de estudos decdiziérdo Desporto e Atividade Fisica da
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UE, padece de vicios de ilegalidade e de inconweraé que devem ser sindicados pelo
Conselho de Revisao, nos termos do art.°22° do/R860.

B. A decisdo do CA ao consubstanciar uma acreditgg#rcial de um ciclo de estudos, néo
esta em conformidade com a lei, no que se refeeeaconteddo e sentido, que apenas permite
a acreditacdo desfavoravel, favoravel, ou favoraah condi¢cdes, com referéncia a um ciclo
de estudos e ndo a um ramo do mesmo, além de mbeya se identifique como um ato de
acreditacao favoravel com condi¢des, a decisdo Aac@responde materialmente e tem como
efeito juridico a ndo acreditacéo, violando convoistdisposto no art.° 34° do R392/2013 e no
art.2123°, n° 2 in fine do CPA.

C. O conteudo da decisdo do CA, ao integrar porisséo o conteido do RFCAE, padece de
discrepancias graves e reiteradas entre a vers@pefa e portuguesa, atentando contra a
transparéncia, rigor e consisténcia impostos p&asopean Standards and Guidelines (ESG) a
que a A3ES esta vinculada e denota claramente deltaualidade da producdo da Comissao de
Avaliacdo Externa.

D. A deliberacdo do CA violou o direito de audi@éngrévia da UE, ao ndo considerar
argumentos e esclarecimentos por esta apresenta@osetendo para o RFCAE, que se
manteve inalterado na maior parte dos topicos, neesmagueles que se basearam em
pressupostos entretanto alterados e ou justificadas sede de pronuncia da UE, em
desconformidade com os deveres decorrentes dal@f.fi° 2, do R392/2013 e do art.° 107° do
CPA.

E. A deciséo final do CA nado apresenta fundamecim®s, precisos e completos para a néo
acreditacdo do ramo de Educacgédo Fisica, optando jpt@os conclusivos, conceitos vagos e
indeterminados e observagbes genéricas quer seatael| especifica com o ramo néo
acreditado (corpo docente), quer sem aplicacdo asmo (estagio), violando os art.° 124° e
125° do CPA.

F. Como supra se justificou, a decisdo do CA éaifefal por erro nos pressupostos de facto
e de direito, por se basear em conclusdes do RFQEadotam, ainda que implicitamente,
critérios quanto aos racios do corpo docente enénte especialistas ndo consentaneos com
a interpretacao da lei aplicavel, e que invocamesrtkcessidade do ramo de Educacgéo Fisica

para qualquer funcéo profissional, sem corresporiftrcom a realidade, além de outros
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aspetos supra evidenciados que denotam desconfmteitbm os factos e com a lei aplicavel,
que tornam o ato invalido nos termos do art®.135TeA.

G. Ao avaliar os meios propostos de forma desaddm@@s fins pretendidos com o ciclo de
estudos e impedir o funcionamento do ramo de EdiecaEisica inviabilizando a
implementagdo de um projeto inovador e versatil goasagra uma visdo holistica das
Ciéncias do Desporto inspirada nas melhores pré&tigaternacionais, vocacionado, como
nenhum outro em Portugal, para a cooperacdo em,rattavés do GRUPO LAUREATE, e,
consequentemente, para a internacionalizacdo pmidai mobilidade académica e profissional
e atracdo de estudantes, docentes e investigadteaacionais, a decisdo do CA, deve ainda
ser revista pelo CR por se afigurar inconveniemteefaos fins prosseguidos pela A3ES e ao
cumprimento dos objetivos estratégicos de deseénmwaiio de um ensino superior diferenciado

e de qualidade que incentiva 0 empreendedorismteeiacionalizacao”.

Tudo encerrado com o pedido tal como segue:

“Termos em que se requer a revogacao parcial dasd@ecdo ca no que se refere a ndo
acreditagdo do ramo de educagéo fisica, com osdineshtos descritos e a sua substituicdo por
deliberagcdo de acreditacdo do ciclo de estudosgmatenente considerado, sem prejuizo da
adocdo de recomendacdes, tendo a ue toda a disjidaite para colaborar no sentido de

encontrar as melhores solucdes para a valorizag@projeto educativo proposto”.

Posto isto, cumpre apreciar e decidir.

Pertinentemente, o Decreto-Lei n.° 74/2006, dee#drco (alterado pelos Decretos-Leis n.°s
107/2008, de 25 de Junho, 230/2009, de 14 de Seiemli15/2013, de 7 de Agosto), fixa os
requisitos gerais e especiais para a acreditacéizlde de estudos conducentes aos varios graus
académicos, que enuncia, num determinado ramo mecionento ou especialidade ou area de

formacéo.
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No caso vertente, ha que observar os artigos &juérges, designadamente o artigo 6° que, sob

a epigrafe “Atribuicdo do grau de licenciado”, digpno seu n° 2:

“O grau de licenciado numa determinada &rea de dgfim s6 pode ser conferido pelos

estabelecimentos de ensino superior universitgues cumulativamente, disponham de:
a) Um corpo docente total que assegure a lecionacacictto de estudos que seja
préprio, academicamente qualificado e especializedarea ou areas de formacao

fundamentais do ciclo;
b) Recursos humanos e materiais indispensaveis atigadannivel e da qualidade da

formacé&o ministrada;
¢) Um coordenador do ciclo de estudos titular do giawdoutor na area de formacéao

fundamental do ciclo, que se encontre em reginterdpo integral”.

E também de atentar no artigo 52°, que nos diz:

“l — A acreditacdo de um ciclo de estudos congisteverificacdo do preenchimento dos
requisitos exigidos para a sua criacao e funcion&me
2 — A acreditagdo abrange todos os estabelecimeet@nsino superior e todos os ciclos de

estudos conferentes de grau académico”.

E ainda no artigo 57° que, nos seus n°s 1 e Puésti

“1 - S0 requisitos gerais para a acreditagéo deicimde estudos:
a) Um projeto educativo, cientifico e cultural propramlequado aos objetivos fixados para
esse ciclo de estudos;
b) Um corpo docente total proprio, academicamenteifgpaalo e especializado;
c) Os recursos humanos e materiais indispensaveisgpeaatir o nivel e a qualidade da
formacdo, designadamente espacos letivos, equipaspenibliotecas e laboratorios

adequados.
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2 — Sao requisitos especiais para a acreditacdondeiclo de estudos conducente ao grau de

licenciado numa determinada area de formacao addixpelo artigo 6°”.

Por sua vez, o Decreto-Lei n°® 369/2007, de 5 deehtwo — que instituiu a Agéncia de
Avaliagéo e Acreditacdo do Ensino Superior —, edéale, no seu artigo 3°, n°1:

- “Compete a Agéncia, nos termos previstos naal@yaliacdo e a acreditacdo das instituicoes
de ensino superior e dos seus ciclos de estudaoscto o desempenho das funcdes inerentes

a insergdo de Portugal no sistema europeu de gadangualidade do ensino superior”.

E acrescenta, no artigo 7°:

“2 - Compete ao conselho de administracdo da Agéean funcdo dos resultados da avaliacdo
e do cumprimento, pelas instituicbes de ensino reup@ela interessadas, dos requisitos
constantes do artigo 57° do Decreto-Lei n°® 74/206&4 de Marco, a decisdo de acreditacao,
que pode ser:

a) Favoravel, tendo por consequéncia a autorizdgamtrada em funcionamento, numa
instituicdo de ensino superior, de um ciclo dedsticonducente a determinado grau académico
e 0 reconhecimento do mesmo grau, nos termos de&dcei n° 74/2006, de 24 de Marco;

b) Favoravel, mas condicionada a tomada, pelatuiggidb de ensino superior
interessada no procedimento, de medidas no ambitsistema de garantia da qualidade
julgadas necessarias pela Agéncia, dentro do pazesta fixado e com sujei¢do a respectiva
verificacdo, e sob pena de conversdo em decis@vdesvel,

c) Desfavoravel, tendo por consequéncia a ndo pé&addos efeitos referidos na alinea
a).

3 — A deciséo favoravel no &mbito de um processacdeditacdo € valida por um prazo inicial,
a fixar por regulamento da Agéncia, que ndo podedsr oito anos, findo o qual carece de
sucessivas revalidagdes, em prazo a fixar nagegldamento, podendo ser cancelada antes do
decurso dos prazos, quando tal seja consequénsiaedualtados de avaliagdo extraordinaria

superveniente, determinada por circunstancias ggpscque a exijam”.
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Em sintonia, o artigo 34° do Regulamento n°® 39232@k 16 de Outubro (que procedeu a
revisdo do Regulamento n° 504/2009, de 18 de Damdmireceitua, no n° 2, que “a deciséo
sobre o pedido de acreditacdo pode ser favoraveestavoravel” e, no n° 3, que “a decisdo
favoravel pode ser condicionada a adogéo, pelauigsio de ensino superior interessada, das

medidas de garantia de qualidade que lhe sejammueselas, dentro de prazo razoavel”.

Por fim, os Estatutos da Agéncia (aprovados e gaiblis em anexo ao citado Decreto-Lei n°
369/2007 e que dele faz parte integrante) espanifi@o longo dos varios nimeros e alineas do
seu artigo 11°, que ao Conselho de Administracégete, entre o mais, “a deciséao final sobre

os procedimentos...de avaliagdo ou de acreditacao”.

Exposto o quadro legal aplicavel, passemos a cenldes vicios arguidos no recurso.

Todavia, em conformidade com o principio dispositivsegundo o qual as partes cabe iniciar o
processo, dar-lhe o contetdo que entendam, foriehollarpedido e a causa de pedir -, ha que
respeitar a delimitagdo operada pelo pedido d&ecarrente e a saber:

-“...revogacao parcial da decisdo do CA no que serefi ndo acreditacdo do ramo
de Educacdo Fisica, com os fundamentos descritassea substituicdo por deliberacdo de
acreditagdo do ciclo de estudos integralmente amrsido, sem prejuizo da adocdo de

recomendacdes”.

Vejamos, pois.

O vicio de forma, traduzido na alegada “violacaaluleito & audiéncia prévia”, enquanto vicio

de procedimento situado a montante da propria @easiministrativa, devera ser conhecido
prioritariamente, ou seja, antes dos vicios ateweatlegalidade formal ou substancial do acto

final.

Avancemos assim.
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Em sede de “audiéncia prévia” comanda o artigo 166° Cédigo do Procedimento

Administrativo, cujo n° 1 preceitua:

“Concluida a instrucéo, e salvo o disposto no artl@8°, os interessados tém o direito de ser
ouvidos no procedimento antes de ser tomada a dtedimal, devendo ser informados,

nomeadamente, sobre o sentido provavel desta

E, mais concretamente, no dominio que nos ocupggime dos procedimentos de avaliacdo e
de acreditacdo das instituicdes de ensino supeidos seus ciclos de estudos, a cargo da ASES
-, 0 jA mencionado Regulamento n® 392/2013 estadet® artigo 16° que “ a instituicdo de
ensino superior interessada é ouvida sobre o riglgbdeliminaf, acrescentando o n°® 1 do
artigo 17° que‘concluida a audiéncia da instituicdo do ensincedop interessada, a comissao
de avaliacdo externa elabora o relatorio fina qual “tem obrigatoriamente o conteudo
definido no artigo 15° e toma em consideracdo a(grcia da instituicdo de ensino superior

interessada(n® 2 do mesmo artigo 17°).

A audiéncia dos interessados, como figura geraprdeedimento administrativo de 1° grau,
representa assim o cumprimento da directiva cocstital de “participa¢cdo dos cidadaos na
formacgao das decisdes ou deliberacdes que lherehissespeito” (artigo 267°, n°5, da CRP),
determinando para o 6rgdo administrativo competemierigacéo de associar o administrado a

tarefa de preparar a decisao final.

No caso em aprego, a Recorrente sustenta, fundalmente, que “a deliberagéo do CA violou
o direito de audiéncia prévia da UE, ao ndo considgrgumentos e esclarecimentos por esta
apresentados, remetendo para 0 RFCAE, que se rmaaimaiterado na maior parte dos

tépicos...".

Mas ndo tem razao.

10
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Na verdade, uma vez que o apontado relatorio éwvialencia ter sido ali observada a pronuncia

da instituicdo interessada, impde-se-nos concélod pumprimento da formalidade em causa.

E que a circunstancia de as varias considerac@ea mieressada teceu no ambito da audiéncia
prévia ndo terem sido analisadas e rebatidas ppatoponto pela CAE ndo afecta o
cumprimento da formalidade, pois, e de acordo compssa jurisprudéncia, o facto de a
Administracao silenciar algumas matérias que agéssados Ihes coloquem ao serem ouvidos

significa que, na Optica dela, tais questbes obemmnao colhem para a deciséo a proferir.

Assim, e em suma, sera de salientar que, por um teamar em consideracdo” € coisa bem

diferente de “acatamento” e que, por outro ladérgéo de instrucdo ou de decisdo nado esta
obrigado a responder as razfes, as objeccBes oargomentos aduzidos, ou a aceitar as
sugestdes ou os esclarecimentos prestados peitai¢dst interessada, devendo apenas, de
forma fundamentada, “resolver todas as questodingmries suscitadas durante o procedimento
e que ndo hajam sido decididas em momento antéradr’ artigo 107° do CPA).

Ponto é que a deciséo esteja devidamente fundasaenta

Com efeito, tem consagracdo constitucional e légfal artigo 268°, n° 3, da Constituicdo e
artigos 124° e 125° do CPA) o dever de fundameotag® actos administrativos quando
afectem direitos ou interesses legalmente protegilandamentacdo que deve ser expressa,
através de sucinta exposi¢édo dos fundamentos ttedate direito da decisdo, podendo consistir
em mera declaracdo de concordancia com os fundasndatanteriores pareceres, informacoes
ou propostas, que constituirdo neste caso paegramnte do respectivo acto. Mas equivale a
falta de fundamentacdo a adopcdo de fundamentos pgueobscuridade, contradicdo ou

insuficiéncia, ndo esclarecam concretamente a agiitvdo acto.

Quer isto dizer que o dever de fundamentacdo dos administrativos traduz a exigéncia de
externacdo das razdes ou motivos determinantesedsad administrativa, tendo como
objectivos essenciais os de habilitar o destimatarireagir eficazmente contra a respectiva

lesividade, e assegurar a transparéncia e impdazial das decisées administrativas.

11
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Por isso, a fundamentacdo devida dos actos adrainiss é algo que se ndo confunde com as

questdes relativas a veracidade ou a exactidadigaridesses fundamentos — matéria que

respeita ja a eventuais erros nos pressupost@stted/ou de direito da deciséo.

De sorte que o juizo sobre se o acto estd devidanfandamentado depende apenas da
correccao formal do discurso patente no acto,dstem exclusivamente a ver com 0s motivos

ali enunciados, independentemente da bondadesetdndos mesmos.

Donde qualquer explicacdo adicional nesse domiriio Ber legalmente exigivel, pois

corresponderia a fundamentar-se uma fundamentacéeiada.

Aqui chegados, e antes de ajuizarmos sobre o comeptd, neste caso, do dever de

fundamentacéo, cabera tomar posi¢céo face a owdreentes da arguicdo da Recorrente.

Para tanto, ha que convocar 0s preceitos e praxcipdorteadores no dominio da avaliagéo e
acreditacdo das instituicdes de ensino superiarsesdus ciclos de estudos para uma melhor

visdo dos problemas suscitados.

Ora, olhando mais de perto o quadro legal que &trés transcrito, logo se vé, e claramente,
que o orgdo decidente estd vinculado a observatagarequisitos exigidos nas normas ali
patentes para poder autorizar a concessao do graedciado e para a acreditagéo de um ciclo

de estudos conducente a esse grau numa deternirgedde formagéo.

O que implica uma avaliacdo prévia objectiva pgrarar se o estabelecimento de ensino
superior retne as condi¢des para atingir os firsajlei fixou para a licenciatura e se estao
preenchidos os requisitos legalmente exigidos paamareditacdo de um determinado ciclo de
estudos, figurando, entre 0 mais, a exigéncia de epse estabelecimento disponha de “um
corpo docente total que assegure a lecionacdo do die estudos que seja proprio,

academicamente qualificado e especializado na @deareas de formacdo fundamentais do

ciclo”, bem como disponha quer dos “recursos humanmateriais indispensaveis a garantia do
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nivel e da qualidade da formacdo ministrada”’, cqaieda de “um coordenador do ciclo de
estudos titular de grau de doutor na area de famagmdamental do ciclo, que se encontre em
regime de tempo integral” (cfr. as varias alineast2 do artigo 6° do ja citado Decreto-Lei n°
74/2006, com a redacgéo dada pelo Decreto-Lei 52013).

Sem perder de vista a imposi¢do legal quanto a®utquisitos, como o de “um projeto
educativo, cientifico e cultural préprio, adequaatts objetivos fixados para esse ciclo de
estudos”, o de “um corpo docente total prépriodansicamente qualificado e especializado” ou
0 de “recursos humanos e materiais indispensaw@ garantir o nivel e a qualidade da
formacédo, designadamente espacos letivos, equipaspdribliotecas e laboratérios adequados”

(vide as trés alineas do n° 1 do artigo 57° do rmekptoma).

Tudo a ser considerado pelo Conselho de Admin&tra@a A3ES, entidade que, por mercé da
lei, goza da prerrogativa de ponderacéo e de géalino assinalado dominio, em que intervém

critérios cientificos, técnicos, académicos e caltude suma complexidade.

Mas, pese embora essa prerrogativa, a decisacest@lsubordinada, também por forga da lei,
aos parametros estabelecidos e ao caminho tragadentido de que a acreditagdo de um
determinado ciclo de estudos depende da prévificegdo do preenchimento dos requisitos
exigidos para a sua criag@o e funcionamento, aahgarvancia, portanto, o acto decisorio esta

legalmente vinculado.

Feitas estas consideragdes, vejamos as quest@esesano recurso e que ainda necessitam de

resolucao.

Relativamente a tese da Recorrente no sentido @éugua decisdo desfavoravel parcial ndo é
admitida por lei”, importa esclarecer que o Corsalle Administracdo da A3ES, podendo

decidir ndo acreditar todo um determinado cicleskeidos, pode também decidir ndo acreditar
um dos ramos ou uma das especialidades ou umaeaissdie formacdo desse mesmo ciclo, até

pela simples razao de que “quem pode 0 mais, pouenos”.
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Por outro lado, quanto a pretensdo de uma “deljfierde acreditagdo...sem prejuizo da adogéo
de recomendagfes”, impde-se-nos notar que a pdokmile legal de uma acreditagdo

condicionada tera de ser aferida pelo condiciomalido caso concreto em causa.

E certo que o ja citado Decreto-Lei n° 369/200pdks no artigo 7°, n° 2, alinea b), que a
decisdo de acreditacdo pode ser “favoravel, madicdonada a tomada, pela instituicdo de
ensino superior interessada no procedimento, dedagdo ambito do sistema de garantia da
qualidade julgadas necessarias pela Agéncia, ddatprazo por esta fixado e com sujeicao a

respectiva verificacdo, e sob pena de conversadeeindo desfavoravel”.

Disposi¢cdo que, porém, e como qualquer outra, sitaede ser lida e entendida no pertinente

regime legal.

Ora, no que concerne ao acto de acreditacdo — caifis, quanto a qualquer acto
administrativo em geral - as condicbes a estabeleée podem incluir pressupostos de

legalidade, corporizando os requisitos que a ligjeepara a validade desse acto.

E dai que aquela disposicdo legal admita apenaso amndi¢des, “medidas no ambito do

sistema de garantia da qualidade julgadas necasg#la Agéncia”, o que, obviamente, ndo
comporta, nem pode comportar, 0s requisitos cujafagéo a lei impde para uma decisdo de
acreditacdo “favoravel, tendo por consequénciatariaagdo da entrada em funcionamento,
numa instituicdo de ensino superior, de um cicloesteidos conducente a determinado grau
académico...” - cfr. alinea a) do n°® 2 do mesmiga@it°.

E que o juizo sobre a verificacdo do preenchimen®requisitos, legalmente exigidos para a
criacdo e funcionamento de um determinado ciclestados, tem logicamente de preceder a

deciséo sobre a acreditacdo desse mesmo ciclautoes

Ou seja, a satisfacdo desses requisitos legaisitoangactor indispensavel, decisivo, para a

acreditacdo do ciclo de estudos em causa, peloopwgamente, numa precedéncia logica, a
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falta de um desses pressupostos acarreta necessaigauma decisdo desfavoravel, com as

legais consequéncias.

Por seu turno, no tocante ao invocado vicio decfineniéncia” do acto decisorio, a alegada
circunstancia de a ndo acreditacdo “impedir o fuminento do ramo de Educacgéo Fisica
inviabilizando a implementacdo de um projeto in@rad versatil que constitui um valor
acrescentado no panorama atual do ensino das &édci Desporto em Portugal’, que
consubstanciaria um tal vicio, decorre naturalmdotacto de ndo acreditacdo que, implicando
uma decisdo desfavoravel, tem por efeito, aqui cemdodo e qualquer outro caso idéntico, a

nao autorizagdo para o funcionamento do curso fEréreia.

Regressemos agora ao ponto de observacdo sobegaalfalta de fundamentacdo do acto
impugnado, o que, tendo de ser olhado dentro damabdixadas pelo pedido formulado no
recurso, visara tdo-somente a “decisdo do CA nosgquefere a ndo acreditacdo do ramo de

Educacéo Fisica”.

Ora, observando as duas pegas processuais queir@siriaquele acto decisorio, forgoso sera
reconhecer que ambas, no seu todo, ndo assegurafundamentacdo bastante, pois, uma, ndo
contem qualquer indicacdo de factos e de direifoowdra, ndo aponta claramente os

pressupostos facticos, concretos, fundamentadaeseferéncias e conclusdes ali produzidas,

para além de ser omissa quanto a mencdes juriflieagudessem sustentar a solugio adoptada.

Na verdade, a deliberagdo do CA limita-se a proafagoue “O ramo de Educacéo Fisica ndo é
acreditado” e, por sua vez, o relatério final daEC#presenta, como uma das condi¢coN§0"
permitir o funcionamento do ramo de Educacéo Fisiearescentando, como fundamentacao

desta recomendacao, o seguinte:
“2- Nao permitir o funcionamento do ramo de Educacaichipor manifesta desadequacéo do

projeto, do corpo docente recrutado e sobretudopibmo de estudos. As estratégias de

formacdo sdo uma decisédo da instituicdo. Contudgalequacdo dos objetivos de formacéo e
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consequente organizagao curricular devem ser catanbiados em formulacdes pedagogica e
cientificamente validas. A CAE relembra que a &eaEducacao Fisica ndo é expressamente
necesséria para nenhuma fungéo profissional. Aiptisiade de intervencdo em atividades de
extensdo curricular ao nivel do 1° ciclo do EB diferenciada relativamente aos titulares de
diplomas em EF, contudo a possibilidade de leci@Gnago EB e secundario no grupo
curricular de EF é carente do mestrado em EnsinoE#cujo acesso possui requisitos bem

estabelecidos e que ndo estdo reunidos no prepkrte de estudds

E claro que, em sede de recurso, o Conselho ds&esda A3ES, ao abrigo do artigo 43° do ja
citado Regulamento n° 504/2009, “pode confirmamgar, modificar ou substituir a decisao do
Conselho de Administracdo” ou, nos termos do al@fodo Regulamento n° 869/2010, de 2 de
Dezembro, “pode confirmar ou revogar, no todo ou mame, a decisdo do Conselho de
Administracao”, bem como, “quando considere queruzedimento...se praticaram actos ou
formalidades indevidas ou se deixaram de praticiamsau formalidades devidas ...pode anular,
no todo ou em parte, aquele procedimento...”.

De sorte que os recursos deste tipo tém por fiaxddida reapreciacdo da matéria decidida,
competindo ao 6rgdo “ad quem” julgar novamentermléuda causa, pronunciando-se sobre a

melhor solugéo a dar ao assunto a resolver.

De modo que, a coberto desta sua competéncia, gelbonde Revisdo, numa primeira
abordagem, poderia considerar, valorando, a matértada no n° 5 do relatorio final da CAE,
referente a “Descricdo e fundamentacdo de outrauirses humanos e materiais”,
designadamente o seu ponto 5.2. que integra adgudstsaber se “o ciclo de estudos dispoe
das instalacg@es fisicas (espacos lectivos, biblatesalas de computadores, etc.) necessarias ao

cumprimento dos objectivos”, 0 que mereceu a pnagposta de “Nao”.

Assim, se 0 estabelecimento de ensino superior efaréncia ndo dispbe dos ‘“recursos
humanos e materiais indispensaveis a garantiavéb enida qualidade da formacg&o ministrada”,
verificada esta a nao satisfacdo da exigéncia leganto ao apontado requisito, cujo

preenchimento, cumulativo com o de outros requsité necessario para a criacdo e
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funcionamento do pretendido ciclo de estudos, indlu obviamente o questionado “ramo de
Educacéo Fisica”, pelo que, em tal hipotese, haugiar a uma decisdo desfavoravel, de ndo

acreditacao.

Simplesmente, no caso “sub judice”, a factualideepeitante aquele requisito legal nédo foi
considerada e valorada na decisdo do CA, peloagser, agora tomada como fundamento para a

nao acreditacdo, constituiria uma “decisdo surprgsa, como tal, sera de evitar.

De qualquer modo, e numa observacdo mais profuadas de reconhecer que a conclusédo
inserta no referido ponto 5.2. do relatério da GAposta em crise no imediato ponto 5.4. onde,
em “Explicitacdo das evidéncias que fundamentem classificacbes de cumprimento

assinaladas em 5.1,5.2 e 5.3", vem afirmado — emtmaais e com alguma indefinicdo do

circunstancialismo factual pertinente, para alénp@aca conviccdo que a expressao “parece”,
ali utilizada, logo inculca — que “A existéncia den protocolo assinado parece oferecer
garantias minimas de realizacdo deste projeto embmmente no curto prazo definido pelo

periodo de vigéncia do protocolo”.

Por conseguinte, e em suma, o relatorio final d& GApara que o CA remeteu e que, por isso,
passou a constituir parte integrante da decisd@adam em vez de fornecer dados de facto
precisos e claros, antes gerou a incerteza e a@al&abre a verificagdo do preenchimento de

requisitos legalmente exigidos para o funcionamentourso em causa.

Sendo assim, e para bem se decidir, hd que poramerementos de facto atinentes a situacéo
em andlise, o que implica apurar e indicar, coimaatio devidamente, a base das mencionadas
referéncias e conclusbes, tudo conforme ao quastyal laplicavel, cujos preceitos terédo,
obviamente, de ser convocados como fundamento ré¢odpara a decisdo que vier a ser

proferida, tarefa que cabera, em primeira linnapaisséo de Avaliacdo Externa.

Consequentemente, e em provimento do recurso, ¢elun de Revisdo decide anular o

procedimento a partir do relatorio final da CAEgclisive, para que sejam prestados
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esclarecimentos e cabalmente preenchidos os eladesc pontos, e outros reputados
necessarios, apos o que, com a pronuncia da ig&btunteressada, havera lugar a nova
deliberacdo do Conselho de Administracéo.

Sem custas.

Lisboa, 26 de Junho de 2014
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Process NCE/13/00441

In the present process related to the request @kditation of the study programme “Sport
Sciences and Physical Activity”, awarding the “lnceado” degree, in which is applicant
“Ensilis — Educagdo e Formagdo S.A, Escola de maisDesporto e Hospitalidade da
Universidade Europeia, the A3ES’s Management Boerdtis meeting on the 2014/05/06,
decided “to accredit the study programme with ciowi$, in agreement or in disagreement with

the recommendations and reasons of the Externalsés®ent Team”, adducing the following:

“Conditions to fulfill immediately:

- Reduce the number of admissions to 60;

-The branch of Physical Education is not accretlite

Condition to fulfill in 1 year, taking into congthtion that it is a new training area in the
Institution:

-To provide evidence that the teaching staff caaplith the legal requirements.

Condition to fulfill in 3 years:

-To provide evidence that the internship and thening facilities are adequate to the
objectives of the programme.

Justification:

The Management Board decides to accredit the sprdgramme, with conditions, for the
period of one year, in accordance with the ExterAabessment Team recommendation and

reasons.”

For its turn, the External Assessment Team's repattich content is given herein as

reproduced, presents these conclusions:

“Final recommendation:

The study cycle is accredited with conditions.
Conditional accreditation period (if applicable):
12
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Conditions (if applicable):

1 - Reduce the number of available places to 60

2 - Do not allow the operation of the Physical Eatimn branch.

3 - Check the suitability and the design of therseuas well as respective UC in other
branches.

4 - Check the adequacy of faculty staff with legglirements.

5- Check the adequacy of internship as well asetkisting training facilities for student’s
education process. In this sense, it is necessasyréngthen the organization of UC that allow
training into action, establishing written procedsron the cooperating institutions, establish
the numbers of visits of university mentors, tuiarshe list of entities filed, training content,

learning contracts, tasks evaluation and dutiemehtors, tutors, students and institutions.

Summarised justification of the decision:

The commission received and read the institutiopi®nunciation and expresses its
appreciation for the recognition of some of the kessses and proposals for adequacy as
suggested in annexes points within the conclusi@isen the analysis as well as the
transmission of new data and information (which Idobave been easily provided in the
original application) the CAE believes that the s®mishould be conditionally accredited for a
period of 12 months with the following conditions:

1 - Reduce the number of available application$@otaking into account that higher quota
cannot assure the course quality given the resaupcevided.

2 - Do not allow to operate the branch of Physiéaucation (PE). There is a manifest
unsuitability for the project based upon the steffruited as we as the syllabus proposed. The
strategies are a decision of the institution. Hogrexthe adequacy of educational goals and
consequent curricular organization must be transthinto pedagogical and scientifically valid
formulations. CAE recalls that the PE area it ist mxplicitly required for any professional
function. The possibility of an intervention withive curricular extension towards the 1st cycle
of basic education level it is undifferentiated foolders of diplomas in EF, thought the

possibility of teaching in 2nd cycle and secondewyel within the PE curricular group is
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depending on achieving the Masters in PE Teachihgse access well established and has
requirements that are not met in this syllabus

3 - In addition, it is necessary to verify the adacy and the design of the course and respective
UC in other branches. Legal requirements arisingnir the education of coaches and / or
exercise and health professionals does not reqai® years specific differentiated training
program .

4-Adequacy of the staff faculty members. It mesbiganized a course guaranteed by the
experts. Indeed, of the 21 teachers, 16 are emgléyletime. 13 of them hold PhD diploma.
However, one is African Studies, another in Neuwyopslogy, another in Educational
Psychology, another in Statistics. As for the 9tthald a PhD in Sports Science, one is
contracted to 50 %. Of the remaining 8 PhDs inhevailing scientific area of the course, two
elements not confirmed the readiness to be engd@@dao. In addition the CAE wish to suggest
that the valid arguments adduced in relation to rdimation (bachelor in the area instead of
higher -doctoral degree) would be highlighted tbsaaff members (eg, the teacher who teaches
handball, he is bachelor in physiotherapy. He wagi¢ted on the previous CAE report. The
institution commented on the preliminary reportGAE with a pronunciation strengthened its
position because he has a master degree in trainkg a matter of fact this is not a
professional qualification that allow him to be t&&r of handball). Definitively it is needed an
organization and careful argument within the stafftivities. Indeed, for accounting PhDs
elements in the course prevailing scientific, tberdinator who holds a PhD in Educational
Psychology it is recorded as being within the sieairea of study in the light of the foregoing
doctoral degrees. However, another teacher who ashblor in Clinical Psychology and
holding a PhD in Health Education (that's how itp&aurs in the teaching record form) it is also
considered as an expert. Briefly, the criterion @aoating for some cases is the specialty of
initial training/education, regardless the doctordesignation does not match the 813 area,
while for other cases it has been used the PhD gdation, regardless of initial
training/education has been conducted in anothegdagroup. On this matter it is also needed
to be checked further assumptions connection / e@mipn contracts with teachers in other

public and private institutions of higher education
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5- Adequacy of internship process as well as tieing training facilities for students. On that
matter, it is necessary to strengthen the Ucs’ onigation that allow the training/education into
action. Indeed it must be establish written progeduon the cooperating institutions, the
numbers of visits of university mentors, the tut@ss of the cooperative entities, internship
content, learning contracts, tasks evaluation andie$ of mentors, tutors, students and

institutions.”

Disagreeing with the decision, the interested tustin appealed to the A3ES’s Council of

Appeals, offering allegations, given herein asedpced, based on the following plea:

“... the decision of the CA supported in RFCAE ssffesm illegality:

i. by indeterminacy of the meaning, scope and ¢gall effects of the administrative act, in
violation of the provisions

in article 123 of APC and of article 34 of R392/301

ii. by violation of the norms that attribute thehi to a prior hearing (article 16 and article 17
no.2 of R392/2013) and article 107 of the Admiaiste Procedure Code (APC);

iii. by insufficient, vague and obscure grounds &adicle 125 APC), that leads to the violation
of the law due to lacking grounds;

iv. by error in the assumptions from the facts afthe law, equally leading to the violation of

the law, turning the act defeasible, in accordandth article 135 of APC.”

The deciding act also suffers from inconveniengegwaluating the proposed means in an
inadequate manner for the intended purposes wihctiurse and impeding the functioning of
the field of Physical Education invalidating thepi@mentation of an innovative and versatile
project which constitutes an added value in todagsrent panorama of teaching Sports

Science in Portugal.”

And after developing its points of view, the Appell presents these conclusions:

“ A. The administrative act in which substantiathe deliberation of the CA, which did not

accredit the field of Physical Education from th@o@&s Science and Physical Activity course
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from UE, is vitiated with illegality and inconvemee, which should be investigated by the
Review Board, under the terms of article 22 of R86%0.

B. The decision from the CA to substantiate a phwiccreditation of a courses, is not in
accordance with the law, in reference to its castesand meaning, which only permits
unfavourable, favourable or favourable with comfii accreditation, with reference to a course
and not to the field of the same matter, in addijtialthough it is identified as an act of
favourable accreditation with conditions, the diecisof the CA is materially considered and
has legal effects to non-accreditation, thus viltathe provisions in article 34 of R392/2013
and in article 123, no. 2 in fine of CPA.

C. The contents of the decision of CA, in integrgtby remission the contents of the RFCAE,
suffers from serious and repeated discrepanciegebet the English and Portuguese versions,
going against transparency, rigour and consistengyosed by European Standards and
Guidelines (ESG) to which A3ES is bound and dendiesrly a lack of quality output from the
External Review Committee.

D. The deliberation of the CA violated the UE’shido a prior hearing, in not considering their
arguments and clarifications, deferring to the RECWhich remained unaltered in the majority
of the topics, even in those that were based amgstsons which in the meantime were altered
and or justified in the UE’s declaration, in disagment with the arising duties of article 17, no.
2, of R392/2013 and of article 107 of CPA.

E. The final decision of CA does not present clpaecise and complete grounds for the non-
accreditation of the field of Physical Educatiopting for conclusive judgements, vague and
undetermined concepts and generic observationsoutitany specific relation to the non-
accredited field (teaching staff), neither with@gplication to the same matter (internship),
violating articles 124 and 125 of CPA.

F. As justified above, the decision of CA is alfedal by error in the assumptions from the
facts and of the law, by basing on conclusions fittiem RFCAE that adopt, even though
implicitly, criteria concerning the ratios of theaching staff regarding specialists not consistent
with the interpretation of the applicable law, avitich

invoke the unnecessity of the field of Physical &ation for any professional function, without

any correspondence to the reality, apart from odlspects shown above which denote variance
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with the facts and with the applicable law, makihg act invalid under the terms of article 135
of CPA.

G. In evaluating the means proposed in an inadequanner for the intended purposes of the
course and impeding the functioning of the field Rifiysical Education, invalidating the
implementation of an innovative and versatile prbjehich is devoted towards a holistic vision
of Sports Science inspired on the best internatiprectices, focused, like no other in Portugal,
to network cooperation, through the LAUREATE GROURBNnd, consequently, for
internationalization through academic and profesdionobility and the attraction of students,
lecturers and international researchers, the decisom CA, should still be reviewed by CR as
it appears inconvenient given the intended purpbged3ES and the fulfilment of strategic
objectives in the development of quality higher eation that stands out and stimulates

entrepreneurship and internationalization.”
Ending with the petition:

“Terms requiring the partial revocation of the d&mn from the ca in what refers to the non-
accreditation of the field of physical educationthwthe grounds described and its substitution
by resolution of the accreditation of the courseolyhconsidered, without prejudice in the
adoption of recommendations, with the ue fully &lale to collaborate with a view to finding
the best solutions for the appreciation of the atlanal project proposed.”

After these, it is necessary to analyze and decide.

Decreto-Lei 74/2006, March 24th (amended by Deekeio107/2008, 25th June, 230/2009,
14" September and 115/2013" August) sets the general and special requiremfentshe
accreditation of study programmes, which awardvidr@ous academic degrees that enunciates,

in a certain branch of knowledge, specializatiotr@ning area.

In the case under appraisal, it has to be attead#ée 5" and the following articles, namely

article 8", which with the heading “Awarding of the licencied degree”, sets:
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“The licenciado degree in a certain training araa be awarded by the universities which

cumulatively, have:

a) A full time, qualified and appropriated in numbiaching staff, whose majority is
constituted by PhD’s or specialists with recognizpabfessional experience and
competence;

b) The indispensable human and material resourcesutmaptee the level and quality of
the acquired training.

¢) A study programme coordinator who has the PhD degmethe fundamental training

area of the study programme and who works in iimétin the institution”.

Article 52th sets:

1. The accreditation of a study programme consistiiérverification of the fulfillment of
the requirements which are required for its creatiod operation.”
2. The accreditation covers all the higher educatnstitutions and all the study cycles

which award an academic degree”.

And article 57, that in its n°1 and n° 2, previews:

“The general requirements for the accreditatioa sfudy programme are:
a) A proper educational, scientific and cultural pobjeppropriate to the objectives set for
the study programme;
b) A total teaching staff with a full time link to ¢hinstitution, academically qualified and
specialized;
¢) The human and material resources which are indési@ to assure the level and
quality of the training, namely appropriate teaghspaces, equipment, libraries and

labs.”

2 — Are special requirements for the accreditabbra study programme which awards the

licenciado degree in a certain training area tidsieh are set in article"s.
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For its turn, Decreto-Lei 369/2007, Novemb&r-5that created A3ES - previews in its article 3°
n° 1, that: “it is the agency’s duty, the evaluat@and accreditation of the higher education
institutions and of its study programmes, as weltte performance of the functions linked to

the insertion of Portugal in the European systemmglier education quality assurance”.
Article 7" adds:

“2 - The Administration Council of the Agency is resjidagfor the decision of accreditation,
depending on the results of the evaluation andlan dompliance, by the interested higher
education institution, of the requirements sethia article 57th of the Decreto-Lei 74/2006, of
March 24™which can be

a) Favorable, but having as a consequence, the azalfionn for a study programme,
awarding a certain academic degree, start operatiadigher education institution and
the recognition of the same degree in the termbysBlecreto-Lei 74/2006, March 24

b) Favorable, but conditioned to the taking of measuwehich are considered necessary
by the agency, in the quality assurance systemhiyinterested higher education
institution, in the period of time set by the ageaad with subjection to the respective
verification, otherwise it can be converted in afaworable decision;

c) Unfavorable, having as consequence the non-praducii the effects mentioned on

paragraph a).

3 — The favorable decision in the accreditatiorcpdure is valid for an initial period which is

set by an Agency'’s regulation, and which cannoeegaeight years. Ending this period it needs
successive revalidations, in a period which isrséhat regulation, and it can be canceled before
the end of the period, when it is a consequenchefresults of a supervening extraordinary

evaluation, determined for specific demanding ¢nstances”.

In harmony, article 3% of Regulamento 392/2013, W®ctober (which revised Regulamento
504/2009, 18 December), sets in n° 2 that the “decision coriogrine accreditation procedure

can be favorable or unfavorable” and in n® 3 that“favorable decision can be conditioned to
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the adoption by the interested higher educatiotititi®n of the quality assurance measures set,

in a reasonable period of time”.

To sum up, the agency statutes (approved and pubtisattachment to that Decreto-lei
369/2007 and which take part of it) specify in thenbers and paragraphs of its articl&, that
it is a duty, among others, of the Administratiomaled, “the final decision about the procedures

... of evaluation and accreditation”.
Stated the legal framework applicable, it must hedyzed the vices alleged in the appeal.

However, attending to the dispositive principlece@ding to which it is a duty of the litigants
to start the procedure, give the content that timgnd to, formulate the petition and the

petition’s cause — it has to be respected the dalion of the Appellant’s petition:

“...the partial revocation of the decision from the io what refers to the non-accreditation of
the field of physical education, with the groun@satibed and its substitution by resolution of
the accreditation of the course wholly consideredthout prejudice in the adoption of

recommendations...”.

Considering.

The form vice, translated in the alleged “violat@inthe right to the previous audition”, being a
procedure vice, located upstream of the adminig&atecision, must be decided with priority,

before of the other vices concerning the formadudrstantial legality of the final act.

So, in the “previous audition”, article 19@° 1 of the Administrative Procedure Code previews
“In the end of the instruction, excepting articlé3th, the interested have the right to be heard

in the procedure before the final decision is talker have to be informed, namely, of the

probable meaning of it”.
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And more concretely, in our domain — Regulation tbé procedures of evaluation and
accreditation of Higher education institutions aoi its study programmes, Regulamento
392/2013 sets in article $8hat “ the interested higher education institutiomeard about the
preliminary report”, adding article 17n° 1 that “after the interested higher education
institution’s audition, the external assessmenmteaites the final report”, which has to have
“the content defined in article T5nd has to take into account the pronunciatiothetigher

education institution interested” (article™i® 2).

The audition of the interested, as a general figiirthe administrative procedure of grade,

represents the commitment of the constitutionaalive of the “citizen’s participation in the
formation of the decisions or deliberations thadpext to them” (article 267° n® 5 of the
Portuguese Constitution). This obliges the adnmaiiste body to the duty of associating the

administered to the preparation of the final decisi

In the case under appraisal, the appellant alldgedamentally, that theThe deliberation of
the CA violated the UE’s right to a prior hearingy not considering their arguments and
clarifications, deferring to the RFCAE, which remed unaltered in the majority of the

topics...”.
But it is not right.

Once, the pointed out final report enunciates ithatis read the pronunciation of the interested

institution, so it has to be concluded that it ied8lled the formality under appraisal.

The circumstance that the various consideratioas the interested wrote in the previous

audition were not analyzed and contested pointdigtoy the External Assessment Team, do
not affect the fulfillment of the formality undeppraisal. Because, according to our case law,
the fact that the Administration silences some esttisj placed by the interested, means that, in

its point of view, those questions or reasons atemportant to the decision.
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To sum up, it has to be underlined that, on onallitake into consideration” is different from
“obeying” and; on the other hand, the instructiordecision body is not obliged to answer to
the reasons, objections or arguments of the irtedesstitution. It has only, on a justified way,
“to solve all the pertinent questions raised dutimg procedure and that were not decided on a

previous moment” (article 187f the Administrative Procedure Code”.
To point out: the decision has to be justified camiently.

In fact, it is constitutionally and legally previed (article 268 n° 3 of the Constitution and
article 124" and 128 of the Administrative Procedure Code) the dutyjustification of the
administrative acts, when affect rights or legaliptected interests. This justification has to be
expressed by a succinct exposition of the fact lamdjustifications of the decision, that can
consist of a mere agreement declaration with thefication of previous reports, information or
proposals, which will take part of the respectieeé & is equivalent to the lack of justification
the adoption of justifications that, because ofcobisy, contradiction or insufficiency, do not

clarify concretely the motivation of the act.

This means that, the duty of justification of theemanistrative acts demands an explanation of
the determinant reasons of the administrative aetifiaving as fundamental objectives those
of habilitating the recipient to effectively reagainst its respective harmfulness and assure the

transparency and impartiality of the administratieeisions.

So the justification of the administrative actss@mething that cannot be confused with the
questions related to the truth or accuracy of litaigds — these are related to eventual mistakes

in the fact and/ or law assumptions of the decision
The judgment about the justification of the actyodepends of the formal correction of the

argumentation of the act, meaning that it is relatéh the motivation enunciated, apart from

its intrinsic correction.
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Any additional explanation in that domain is najdéy required, because it would correspond

to a justification of an already justified act.
Taking a position about the other grounds of appeal

It has to be taken into consideration the norms gridciples concerning evaluation and

assessment of higher education institutions aritd study programmes.

According with the legal framework quoted, the bdbgat takes the decision is bound to the
legal requirements to allow the awarding of theéticiado” degree and to the accreditation of a

study programme which awards a degree in a cdriining area.

This implies a previous evaluation in order to fimat if the higher education institution meets
the conditions to reach the objectives set by lavaward the “licenciatura” degree and if are
complied the legally established requirements éoatcreditation of a certain study programme,
among others, figuring the exigency that the in8bh has a “a total teaching staff, working in
full time, academically qualified and specializedie fundamental area or training areas of the
study programme”; has “recognized human and matersurces indispensable to guarantee
the level and quality of the training” and a “cooktor of the study programme working in full
time and who has a PhD in the fundamental trai@iren of the study programme” (n°® 2 of
article 8" of the quoted Decreto-Lei 74/2006, with the reascof Decreto-Lei 115/2013).

It cannot be forgotten the legal imposition conagynother requirements as “a proper
educational, scientific and cultural project, agpiated to the objectives set to that study
programme”, a “total teaching staff, working in Ifuime, academically qualified and

specialized” or “recognized human and material weses indispensable to guarantee the level
and quality of the training, namely teaching spaesgiipment, libraries and adequate labs”

(paragraphs of n° 1 of article 5af the same regulation).
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This has to be appreciated by the ASES’s AdmirtistnaBoard, which legally has the the duty
of analyses and evaluation in the pointed out donmaiwhich are intervenient scientific,

technical, academic and cultural criteria of exteezomplexity.

Despite of that prerogative, the final decisiorb@ind to the legally established requirements
and to the drawn path, meaning that the accrealitatf a certain study programme depends of
the previous verification of the fulfilment of thdemanded requirements to its creation and

operation.

After these considerations, it is time to analyze questions presented in the appeal which still

need a solution.

Concerning the thesis of the Appellant about thet faat “an unfavorable partial decision is
forbidden by law”, it has to be clarified that théd3ES’s Administration Board can decide not
to accredit all a study programme, it can also akeciot to accredit a branch or one of the
specializations or one area of training of that satudy programme. Because “who can do all

of it, can do a part of it”.

On the other hand, the pretension of an “accreditadeliberation ... with the adoption of

recommendations” has to be considered in the qader@appraisal.

The quoted Decreto-Lei 369/2007 sets in its arfifla® 2 that the accreditation decision can be
“favorable, but conditioned to the taking of mea&srwhich are considered necessary by the
agency, in the quality assurance system by theeistied higher education institution, in the
period of time set by the agency and with subjectithe respective verification, otherwise it

can be converted in an unfavorable decision”.

This statement, as any other, has to be read agzad in the pertinent legal framework.
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Concerning the accreditation act, as any other midtmative act in general, the conditions to be

established cannot include legal assumptions gl Fequirements of the validity of the act.

This is why that legal norm only allows as condiBo“measures, which are considered
necessary by the agency, in the quality assuraysters”, which obviously does not include
and cannot include, requirements which satisfadi@on imposes to an accreditation decision
“favorable, having as a consequence, the authamizdor a study programme, awarding a
certain academic degree, start operating in a higtiecation institution...” — paragraph a) of

the same article 7° n° 2.

This means that the satisfaction of that legal irequent is an indispensable factor to the
accreditation of the study programme under apdraisaobviously in a logical precedence, the
lack of any of these requirements brings necegsaril unfavorable decision, with its legal

consequences.

For its turn, concerning the invoked “inconvenierafethe decision act” vice, the alleged
circumstance of the not to accredit decision “irdeates the implementation of an innovative
and versatile project which is devoted towardslstio vision of Sports Science inspired on the
best international practices, focused, like no pthdortugal’, comes naturally from the not to
accredit act, which implies an unfavorable decisaod has as effect, as in any other case, the

inexistency of an authorization to start operathmgstudy programme.

Concerning the lack of justification of the conggbsact, this has to be analyzed in the limits set
by the appeals petition “the not to accredit Adtirgition’s Board decision of the branch of

Physics Education”.

Looking to the two pleadings that structure thatisien act, it has to be recognized that, both
do not assure a sufficient justification, because does not have any indication of facts and
law and the other does not point out the concrat¢ dssumptions and conclusions that can

support the adopted solution.
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The Administration’s Board decision just proclaithat “the branch of Physics Education is not
accredited” and, for its turn, the External AssemsinTeam’s report presents as conditions that
“It does not allow the operation of the Physics &ation branch” adding as justification of this

recommendation that:

“2 - Do not allow to operate the branch of Physidatiucation (PE). There is a manifest
unsuitability for the project based upon the staffruited as we as the syllabus proposed. The
strategies are a decision of the institution. Hogrexthe adequacy of educational goals and
consequent curricular organization must be transthinto pedagogical and scientifically valid
formulations. CAE recalls that the PE area it ist mxplicitly required for any professional
function. The possibility of an intervention withive curricular extension towards the 1st cycle
of basic education level it is undifferentiated foolders of diplomas in EF, thought the
possibility of teaching in 2nd cycle and secondewyel within the PE curricular group is
depending on achieving the Masters in PE Teachihgse access well established and has

requirements that are not met in this syllabus”.

It is clear that, in the appeal phase, the ASE$ipeals Council can, as previewed on article 43°
of the quoted Regulamento 504/2009 “confirm, reyaokedify or substitute the decision of the
Administration Board” or, as set on article 32° Régulamento 869/2009, Decembéf 2
“confirm or revoke the total or part of the Admitmegion’s Board decision”, as well as “when
it considers that there were practiced in the pioce ... improper acts or formalities or that
there were not practiced the due acts or formalitie it can null totally or partially that

procedure ...".
So, appeals like this have as objective the apgtieni of the subjects that were decided, and it
is a duty of such body “ad quem” the new judgmdnthe subject, giving the best solution to

solve the question.

So, the Appeals Council could analyze the subjaitem in the point n°® 5 of the External

Assessment’s team report, concerning the “deseripind justification of other human and
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material resources”, namely point 5.2 which questid the “study programme has facilities
(teaching spaces, libraries, computer rooms, etegessary to fulfill the objectives”, which had

a “No” answer..

Therefore, if the Higher Education Institution un@gpraisal does not have the “human and
material resources needed to guarantee the ledetjaality of the training”, it is verified the
non-satisfaction of the legal demanding concertiegpointed out requirement. The fulfillment
of this requirement in accumulation with the fuifient of other requirements is necessary to
the creation and operation of the pretended a sprdgramme, including, obviously the
“branch of physical education”. So, in such a hijpses there can be an unfavorable decision

of not to accredit.

Simply, in the case under appraisal, the facts @miieg that legal requirement were not
analyzed in the Administration’s Board decisionhswing to be taken now as a justification to

not to accredit, it would constitute a “surpriseid®mn”, which has to be avoided.

And in a more deep observation it has to be reaeghthat the conclusion in point 5.2 of the
External's Assessment Team report is contestetiarpbint 5.4 where in “Explanation of the
evidences that justify the fulfilment classifiaats pointed out in 5.1, 5.2 and 5.3” is stated —
that among others, and with some uncertainty op#rénent facts and lack of conviction in the
words “it seems like” — that “the existence of gn&d protocol seems to offer the minimum
guarantees of the concretization of this projectydwver just in the short period of time defined

by the duration of the protocol”.

As a consequence and to sum up, the External AssessTeam final report, to which the

Administration council remitted, and that, for thatison is now a part of the decision taken —
despite of giving precise and clear facts, createzbrtainty and the doubt about the verification
of the fulfillment of the legally demanded requiremts to the operation of the study programme

under appraisal.
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So, and to decide correctly, it has to be analykede fact elements of the situation under
appraisal, which implies to find out and point omaterializing the bases of the mentioned
references and conclusions within the legal framevapplicable. The norms have to be applied
as a law justification to the decision that will tagen. This work has to be done, firstly, by the
External Assessment Team.

Consequently, and giving reason to the appeal, Appeals Council decides to null the
procedure from the External Assessment Team’s tepulusively, so that it can be given
explanations and fulfilled the pointed out stateteeand others considered necessary. After a

pronunciation of the institution, there will be ¢éaka new decision by the Administration Board.

Without Costs.

Lisboa, 26 de Junho de 2014
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