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NCE/13/00441 — Decisao de apresentacao de
recurso da decisao do CA - Novo ciclo de
estudos

Decisao de Apresentacao de Recurso da Decisao do Conselho
de Admnistracao

1. Tendo recebido a decisao do Conselho de Administracao relativamente ao pedido de acreditacao
prévia do novo ciclo de estudos Ciéncias do Desporto e Actividade Fisica

2. conferente do grau de Licenciado

3. a ser leccionado na(s) Unidade(s) Organica(s) (faculdade, escola, instituto, etc.)

Escola de Turismo, Desporto e Hospitalidade da Universidade Europeia

4. da(s) Instituicao(des) de Ensino Superior / Entidade(s) Instituidora(s)

Ensilis - Educacao E Formacao Sa

5. decide: Apresentar recurso

6. Recurso (Portugués):

<sem resposta>

7. Documento anexo (Portugués e Inglés, PDF, max. 150kB): (impresso na pagina seguinte)
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Anexos



ProcessoNCE/13/00441

BExmo Senhor
Presidente do Conselho de Revisdo da A3ES

ENSILIS-Educacdo e Formacdo SAentidade instituidora da Universidade Europeia)(i#hdo sido notificada da
decisdo do Conselho de Administragdo (@&)06/05/2014, que, fundamentando-se nas conclusd&elatorio Final
da Comissdo de Avaliacdo Externa (RFCAE), veiodefarir o pedido de acreditagcdo prévia do cicledtudos, cor-
respondente a licenciatura e@iéncias do Desporto e Atividade Fisi¢aquanto ao ramo “Educacgéo Fisica” e acredi-
tar com condigbes, por 1 ano, o referido ciclo si@os no que respeita aos ramos em “Treino” eréibie e Saude”,
vem, nos termos e para os efeitos do disposto trfoddf do Regulamento n° 392/2013 (R392/2013)jugado com o
art.° 20° e seguintes do Regulamento n° 869/20869(R010), apresentar o seguinte

RECURSO
fundamentado em ilegalidade e inconveniéncia doagfministrativo praticado, o que o faz nos termeglentes:

A) FUNDAMENTOS DO RECURSO
Tal como demonstraremos, a decisdo do CA suportadRFCAE padece diegalidade
i. por indeterminacdo do sentido, alcance e efeitddiges do ato administrativo, em violagdo do disfmono
art.°123° do CPA e do art.® 34° do R392/2013;
il por violacdo das normas que atribuem o direito uiéiémcia prévia (art.° 16° e art.° 17° n°2 do RZHA) e
art.° 107° do Cédigo do Procedimento Administra(iZ®A);
iii. por fundamentacao insuficiente, vaga e obscurat@1@6° CPA), reconduzivel a violagdo de lei padtaf de
fundamentacéo;
iv. por erro nos pressupostos de facto e de direit@lngente reconduzivel a violag&o de lei, tornandtocanu-
lavel, nos termos do art.° 135° do CPA.

O ato decisério padece aindaideonveniéncig ao avaliar os meios propostos de forma desadegaesl fins pretendi-
dos com o ciclo de estudos e impedir o funcionametot ramo de Educacéo Fisica inviabilizando a imptgacao de
um projeto inovador e versatil que constitui unovalcrescentado no panorama atual do ensino dasi&¥édo Des-
porto em Portugal.

| —DA ILEGALIDADE : POR INDETERMINAGAO DO SENTIDO , ALCANCEE EFEITOS JURIDICOS DO ATO ADMINISTRATIVO

1. De acordo com o postulado no art.® 123° do CPAgatamenc¢des obrigatérias do ato administrativotreeas
quais ‘o conteddo ou o sentido da decisao e o respetije@b- devem $er enunciadas de forma clara, precisa e
completa, de modo a poderem determinar-se ineqaineate o seu sentido e alcance e os efeitos jugdio acto
administrativo’

2. A decisdo do CA em crise &treditar com condi¢cfes, em concordancia ou discmdia favoravel com a CAE”
(6. DCA). Ora, a menos que se considere ter ediatith lapso de escrita e 0 que se pretenda é dimeocdancia e
discordancia favoravel, sendo que a concordancia sa parte em que rejeitou o ramo de Educacécarésdis-
cordancia favoravel na parte em que acreditou damewois ramos, o sentido da decisdo é vago ggampé até
mesmo contraditorio, ndo permitindo alcancar oreausentido e os seus efeitos juridicos.

3. Sendo vejamos. As condi¢gBes que sdo impostas pdgéoacom o ponto 9 da DCA, sdo as seguintes:
“Condi¢des a cumprir de imediato:
-Reduzir o nimero de vagas para 60;
-O ramo de Educacao Fisica ndo é acreditado.
Condicéo a cumprirem 1 ano, tendo em consideracfie € uma area formativa nova na Instituicéo:
-Evidenciar a manutencédo da adequacao do corpo dueeos requisitos legais.
Condigédo a cumprir em 3 ano (sic) tendo em consalgio que é uma area formativa nova na Instituicao:
-Evidenciar a manutencdo da adequacao do process@stagio bem como das instalacdes existentes-a for
macao dos estudantes”.

4. Desta formulacéo resulta, desde logo, que foi @priegla como condicdo a ndo acreditacdo do ramdwu=aEao
Fisica, quando na realidade tal ndo se trata deventadeira condi¢do, mas antes de uma decisdavieatel
parcial que ndo é admitida por lei. E mais, tratate uma decisdo — no ambito de um processo dditag@o de
ciclos de estudo - que ndo tem correspondénciacceeu objeto que € o ciclo de estudos e ndo cadbsarseus
ramos, até porque os ramos que comp8em o ciclsteles partiiham idénticos recursos docentes alatgies e
nédo sédo para o efeito cindiveis.

5. A decisdo a emitir num processo de acreditacdoersfe a um ciclo de estudos na sua globalidade ¢emmos do



10.

11.

art.° 34° do R392/2013 apenas pode ter um de érétidss possiveis: favoravel, desfavoravel ou favercondici-
onada, sendo que, tal como decorre do n° 3 do masigo, a tecisdo favoravel pode ser condicionada a ado-
cao, pelainstituicao de ensino superior interessaths medidas de garantia de qualidade que lresdetermi-
nadas dentro de prazo razoavel.”

Ora, a excec¢do da reducdo do numero de vagas, mmdmr nenhuma das outras condi¢cées séo verdadmim-
dicdes: A nédo acreditacdo de um ramo — que congtitg termos do art.° 76°-A do Decreto-Lei n° 2053, de 7
de Agosto (vulgo GADES) um dos elementos caratoizes do ciclo de estudos - € em si mesma uma deirda
decisdo que inquina todo o ciclo de estudos e foama a pseudo acreditagdo favoravel com condigdes ver-
dadeira decisao desfavoravel sobre todo o ciclesdedos, que foi planeado, estruturado e propastouena I6gi-
ca intrinseca propria que néo é viavel quando aafmutio ramo em causa.

Com efeito, o ramo de Educacao Fisica é o rameipeéhdo ciclo de estudos, quer por razbes hisdérede noto-
riedade - todos os cursos de Desporto em Portwgaécaram, exclusivamente, com a area de Educas&a fia
Faculdade de Motricidade Humana da UL Educacaacdfeimonta a 1940 [1986 como licenciatura], mantesl
como fundamental, tendo os ramos de especializagédreino e Exercicio aparecido apenas em 2006)er jgor

razdes de empregabilidade, ja que os estudante$requeentarem Educacéo Fisica podem exercer fungdes

treinadores e técnicos de exercicio, mas o cootndid é verdade. Isto deve-se ao facto de ser s&@i@sim curso
de Educacao Fisica para seguir para Mestrado deaEéda Fisica e sé com este Ultimo se poder exevoar pro-

fessor nas Escolas Basicas e Secundarias, o quee éspectavel uma maior apeténcia por este ramdinP@ su-

pressado do ramo de Educacéo Fisica pde definitivir@m causa a sustentabilidade econdmica do p®egatca-
tivo, uma vez que este ramo partilha com o ramdré@o Desportivo 69% (37 em 54) das unidades cuaies

do plano de estudos e consequentemente dos doeergesrsos materiais alocados.

Também a reducao do namero de vagas para 60 -aliise,foi proposta pela propria UE na sua prorajrcam a
distribuicdo por ramos na proporcao 20/20/20, (pdhtla Pronancia da UE, doravante PIES) - resudfanisisten-
te quando conjugada coma nao acreditacao do rarBouicacdo Fisica, para o qual estava reservadguota de
1/3 das 60 vagas propostas para o ciclo de estaugjeso a acreditacdo. Ou seja, aceita-se o mesimeno de va-
gas dos trés ramos, agora sO para dois, sem qualig@do de distribuicdo adaptado.

As outras condi¢des relacionadas com a manutengdadequacao do corpo docente e do processo ddogstag
também nédo sdo verdadeiras condicdes na assergagulamento que vimos citando, ja que consubstangies-
supostos de legalidade e ndo medidas de garantjaalielade. Alids, o modo como vém formuladas @weeltes
gue tanto o corpo docente como o processo de estagstalacdes existentes sdo adequados, pofssgn se po-
deria impor que fosse evidenciada a respetrarfutencéo da adequagao

Acresce a estes vicios o facto da redacao da decjsa integra por remissdo expressa a fundamentagétante
do RFCAE (10 da DCA), conter discrepancias intri@segraves e reiteradas. Com efeito, nos termeertcfol6°,
do R392/2013, o relatério tem que ser apresentadolinguas portuguesa e inglesa, o que se justgssaa obri-
gatoriedade da CAE incluir peritos de instituic@sdrangeiras (art.°11° n°2). Todavia, constatadgeegistem ao
longo do Relatério Preliminar e, por conseguingemkiém do Relatério Final que corresponde quaseaacdpia
integral daquele, maltiplas discrepancias entrers&o portuguesa e inglesa e que vao muito alémichpes de-
ficiéncias de traducéo.

Com efeito, tal como a Comiss&o de Revisdo podmratatar, a versao inglesa ndo corresponde ensvexi®@rtos

do RFCAE a versao em portugués:

i. ou porgue néo tém correspondéncia de conteud8a.3— (“Por fim, cada disciplina apresenta a sua formula
metodolégica prépria/ Finally, the methods do neidence a well established scientific and pedagegiardi-
nation”) e 10.3(“O curso apresenta, ainda, um nimero elevado @e(lnglés(sic),competéncias comunicaci-
onais, pensamento critico, creativiac) etc...),que parecem pouco especificas de um titadémico no
ambito do desporto sem uma formulacdo adequadasdas propdsitos/Beyond that the course comprises a
collection of topics that are not specific and aften assumed as parallel to a curriculum and nait pf
it.(such as communication skills, english, criatyyietc...”);

i. ou porgue contém formulacdes opost&s2-(“Existem, em Portugal, numerosos ciclos de estutesta area/
There are a couple of additional courses on thismsiific areas across the countjy

iii. ou porgue a versao inglesa tem mais conteudo thdaiae a portugues®84— (“quase superando em volume
as instituicdes estabelecidas ha largas décadas,mfzendo em rede/ which is very similar withthkRime of
the established institution for more than decati@s aire currently international referencesin Eusand in the
world. Actually, this enthusiastic action is baseidhou (sic) any newtorking support”);

iv. ou porgue aversdo portuguesa tem mais conteldtathd que a inglesé.4 (“Por outro lado, a lista de proje-
tos que foi enunciada corresponde a numeracao teémecias dos mesmos, ndo sendo possivel idemt#fica
areas, os topicos de investigacéo, as instituiges foram proponentes e gestoras dos projectoslithef
projects is not detailed regarding the topics ahd tnstitutions that managed the actions”.




12.

v. ou, finalmente, porque sao feitas referéncias guexstem na versdo inglesa, que é 0 que ocorrgpantos
2.2.2("does not contribute to a generalist and multiprsgional profile of the students™;4 (“In the mean-
time, among the records it is possible to find sabat suggest a full-time contractin parallelagost-doctoral
granted from the FCT 2012 application”.4.(“ Nonetheless, it is needed to follow this procesguarantee
that the goals will be carried out given the stuteavailable places (n>100)89.4 (“Little is informed about
the process of involvement from the teaching staffibers”).

Independentemente do impacto real e concreto gias ekscrepancias linguisticas possamter no sedaddeci-
sao, salientamos a este proposito que as mesmasdarcontribuem para a transparéncia, rigor e stdrstia da
decisdo e denotam claramente falta de qualidadeatucdo da Comissdo de Avaliagdo Externa criadamigto
da Agéncia, que como se sabe esta vinculada aoricwenpo dosEuropean Standards and Guidelin&SG) e su-
jeita a avaliagdo por parte Baropean Association for Quality Assurance in HigBducation ENQA).

II - DA ILEGALIDADE : POR VIOLACAO DO DIREITO A AUDIENCIA PREVIA

13.

14.

15.

16.

17.

18.

A UE foi notificada do Relatério Preliminar da CAEPCAE), no qual se concluia pela ndo acreditaghoiao

de estudos com fundamento num conjunto de congidesa designadamente no nimero de docentes emiempo
tegral (“apenas 8 estdo em Tl com relacao direta a aremedcad); falta de qualificacdo do coordenadon&o
corresponde a area de especializacdo do c)ms@arga horaria elevada do mesmo; alegadadealtam ‘enuncia-

do identitarid entre os trés ramos; alegada falta de adequagsioasnos as potenciais competéncias e saidas pro-
fissionais; o facto do plano de Educacao Fisicaggaantir 120 ECTS entre outros argumentos que achiste se
mencionaréo.

Na sequéncia desta notificacdo e tal como decarrarid® 31° do R392/2013, a UE pronunciou-se sodRPCAE,
tendo procurado responder, justificar e esclarexas as questdes suscitadas, corrigindo ou aditafamacéo e
apresentando factos concretos, com vista a pasmiaireapreciagdo da proposta por parte da CABareditacéo
do ciclo de estudos por parte do CA.

Ha que referir que alguns destes aspetos apenasgmder devidamente explicados e documentadoaseade
pronincia, nomeadamente os que se referem aosvobjeto plano de estudos (3.1.3 RPCAE), dadasnitadides
da plataforma eletrénica quanto ao numero de cnetisponiveis nos campos de preenchimento eneroltipo
de documentos passiveis de serem anexados aoddamuicial.

Nao obstante a preocupacéo da parte da UE em rdepexaustiva e metodicamente a todas as questesia-
das no RPCAE, o que se constatou foi que, excetjuerce refere aos pontos relacionados com o perfibcente
coordenador (1.2.1) e as condi¢des de acessoessgr(2.1.1 e 2.1.2) e as conclusdes finais, o BFArespon-
deipsis verbisao RPCAE, ndo tendo minimamente em conta os estl@ntos prestados na pronincia da UE em
sede de audiéncia prévia, nem mesmo na parte eragiaeam em causa informacdes e esclarecimentéestper
mente objetivos, violando frontalmente o dispostoamt.®° 17°, n°® 2 aplicavek vido art.°31° do R392/2013) que
estabelece que o Relatério Final det@aiar em considerag¢ao a prondncia da instituicaeedsino superior inte-
ressada”.

Essa falta de consideracdo dos elementos apressnéaglidenciada ao longo de todo o Relatorio Fatagando
ao extremo do absurdo e do incoerente quando,¥eomdo, depois de a UE ter proposto em sede ddipa a
diminuicdo do nimero de vagas, de 124 para 60,@ARFcontinuar a referir que o ciclo de estudesrharia mais
de uma centena de estudantes ao ingresso a@4IRFCAE) ou quando continua a referir quéit) € identifica-
vel o niimero de 120 ECTS em Desporto e EducacacaFi8.1.3 RFCAE), mesmo depois de a UE ter admitido,
justificado e corrigido o erro (3.2. PIES), ou,ddn quando continua a contabilizar e tecer conaqlexs acerca do
corpo docente (4.4 RFCAE) com referéncia a situagi&il sem atender as corre¢ces e esclarecimdatdsais
efetuados pela UE a esse propésito (4.1 a 4.31E8).P

Ou seja, embora - em clara incoeréncia com tudaeoégreferido nos diversos pontos do RFCAE — ndptd.4

se refira que d CAE recebeu e leu a pronuncia efetuada e manifeseu agrado pelo reconhecimento de algu-
mas das fragilidades e propostas de adequacédo slaer.”,0 que é facto é que, ha excecédo do perfil do ceorde
nador (1.2.1 RFCAE) e das condi¢des de acessd RFICAE) nada foi tido em conta, nos correspondetdei-
cos do RFCAE, pelo que na realidade néo foi cabdinassegurado o exercicio do direito & audiénéigp que
em diversos aspetos s6 formalmente foi respeitemtnando o ato invalido, por violagdo quer do 172, do
R392/2013, quer do art.° 107° do CPA que impdeadegdo competente resolva na decisao final todaguas-
tdes pertinentes suscitadas durante o procedinppremao hajam sido decididas em momento anterior.

ll — DA ILEGALIDADE : POR FUNDAMENTAGAO OBSCURA E INSUFICIENTE (RECONDUZIVEL A FALTA DE FUNDAMEN-
TACAO)

19.

De acordo com o art.°125° do CPA e do art.°34° 8k?/R013, é admitida a fundamentagf relationemDesta
possibilidade decorre que o exposto no RFCAE padisteegrar o ato administrativo — decisdo do CAngistindo



20.

21.

22.

23.

na sua fundamentagdo. Tendo a deciséo sentidovieavel para a UE, a fundamentag&o constitui, dedaccom
0 art.° 123°, n°1, d) do CPA, uma das suas mengddgatorias.

Ora, como constatamos, a decisdo do CA, emboramjeanente favoravel, constitui materialmente unesde
desfavoravel atendendo ao facto de ter como edeitéo “acreditacdo” do ramo principal do ciclo d¢uelos, o
gue exgiria uma fundamentac&tara, precisae completa(art.°123°, 2 CPA). Todavia, tal ndo ocorreu j& Qs
parcos argumentos utilizados para fundamentar s@leec- que sdo os explanados no altimo ponto daARFC
(12.4) - ndo se circunscrevemao ramo néo autarires sdo comuns atodo o ciclo de estudos.

Por outro lado, sdo utiizados abundantemente fonedéos_conclusivos, sem contelido apreensivel: yeonpo
“0s recursos apresentados ndo permitem garantir igaale a um maior contingentd?2.4-1 RFCAE; hanifesta
desadequacao do projeto, do corpo docente recrusasabretudo do plano de estuti{i.4-2 RFCAE);_vagos e
ambiguoselevado nimero de UC (...) que parecem pouco espasifle um titulo académit¢10.3 RFAE);
“parece um dos pontos mais fracos desta propost®’' RFAE); “esta desagregacao (...) parece contradaua
prépria proposta’e até mesmo obscurosetjuisitos bem estabelecid@®nde?§ que ndo estao reunidos no pre-
sente plano de estudos”.

Ora, este modo de tirar conclusdes sem, por um t@d@m conta os esclarecimentos recebidos n&macidipré-
via, e, por outro, sem especificar ao que é quess& a referir em concreto em cada caso, usanderagjieacoes
nédo justificadas, torna a fundamentacédo da decie8pgetivamente insuficiente e obscura. Acrescengoesxiste
um sequer fundamento concreto e apreensivel quefiseem particular ao ramo néo acreditado e qussp legi-
timamente justificar a sua discriminacdo. Note-se q corpo docente e as instalagdes sdo comurtsfaasamos,
0 estagio s6 existe nos ramos autorizados e addedgsnecessidade do ramo para uma saida proéigsittm de
errbnea, ndo seria impeditivo da acreditacdo delemaciatura, para mais no ensino universitamme a seguir
melhor demonstraremos.

Desta circunstancia resulta estar o ato inquinado @ vicio de violacdo de lei, jA que a fundameddagsuficien-
te e obscura equivale a falta de fundamentacadoroe resulta do exposto no art.°125°, n° 2 do CPA.

Il — DA ILEGALIDADE : POR ERRO NOS PRESSUPOSTOS DEFACTO E DEDIRHETO

24.

25.

26.

27.

28.

a) Quanto & alegada desadequacdo do ramo de Educacé&isica
Decide o CAE, no ponto 12.4-2, que fundamenta aséecdo CA neste aspetbldo permitir o funcionamento do
ramo de Educacéo Fisica por manifesta desadequédodwojeto, do corpo docente recrutado e sobretddgla-
no de estuddso que, como supra se referiu, corresponde apamas juizo conclusivo assente num conceito vago
e indeterminado. Este concefitmanifesta desadequagcdmem sequer se pode considerar concretizado ocaum-re
so ao referido no RFCAE a esse respeito, pois dafmentacdo no mesmo exposta limita-se a reproa RERCAE
gue, por sua vez, se baseia nos dados iniciaidesemm consideracao a reformulacéo efetuada emdeegonin-
cia.

E continua a CAE no seu RFCAE, afiimando qée tstratégias de formacdo sdo uma decisdo datuigdio.
Contudo a adequacédo dos objetivos de formacéo semuente organizagao curricular devem ser consulzséa

dos em formulac6es pedagdgica (sic) e cientificamealidas, o que corresponde a uma afirmacéo de conteddo
meramente recomendatdrio, além do mais ambiguaseusd j& que ndo chega a afirmar e muito menoscanpl
por que razao tal ndo ocorreria no ramo de Educ&gsioa em particular, que é o Unico rejeitado, @wltomo
vimos a sua supressdo ponha em causa a estragéffienthcdo da UE, que, nas palavras da prépriaéGAUE
gue cabe decidir.

Quando, finalmente, a CAE comeca a objetivar adra@sao a este propdsito percebe-se que estéiradpartes-
supostos errados, sendo vejamos:

“A CAE relembra que a area de Educacao Fisica néxpéssamente necessaria para nhenhuma funcassioefi
nal’. Ora, este facto, ainda que fosse verdade ngioeé, nunca seria legitimamente impeditivo deditacdo. Ve-
ja-se, por exemplo, as licenciaturas em Filosdigncia Politica, Portugués, ja para nao falaridc& e da Qui-
mica e de todas as licenciaturas direcionadas paraestigacéo, que também ndo sdo expressamergeséias
para uma profissdo em concreto e ndo deixam pordesser essenciais, particularmente no contextendino

universitario, como € o caso.

Todavia, embora ndo fosse fundamento valido pa&oaacreditagdo, como ja adiantamos, tal factoco@@spon-
de a verdade, pois este ramo apds o0 subsequentea@®m Educacado Fisica, é indispensavel pam@nlacino
grupo curricular de Educacdo Fisica no Ensino BasiEnsino Secundério, como a propria CAE afirngo lde
seguida (& possibilidade de leciona¢édo no EB e secundarigmpo curricular de EF é carente do mestrado em
Ensino em EF embora acrescentetijo acesso possui requisitos bem estabelecidogego estao reunidos no
presente plano de estudogue mais uma vez consubstancia uma afirmacaonmmeert@ conclusiva e ndo funda-



29.

30.

31.

32.

33.

34.

35.

36.

mentada, ja que em lado algum resulta que est® plarestudos néo relina 0s requisitos para o ulE#Esso ao
referido mestrado. E, mesmo que se entendesseoqua alusdo a esta alegada falta de requisitosEas@estava
a referir ao facto de no projeto inicial a estrataurricular ndo ter 120 ECTS em Desporto, ha gudaecer que
tal foi corrigido em sede de pronuincia (3.2 da RIES como mencionado nos pontos 13 e 14 supra.

Deste modo, ao fundamentar a ndo-aceitacdo do denitilucacao Fisica, no facto de este, alegadameétes,er
necessario para nenhuma funcao profissional, oaBArk em erro sobre os pressupostos de facto poejreali-

dade 0 mesmo é expressamente necessario paraalecigmupo curricular de Educacgéo Fisica no EnBimsico e

Secundario, e em erro sobre os pressupostos de direis ainda que tal ndo ocorresse, essa citngi nao se-
ria fundamento legalmente valido para ndo “acrédaaespetivo ramo.

b) Quanto aos factos e interpretacdo da lei no quee refere ao Corpo docente

A respeito do corpo docente refere a CAE glugdrta que a lecionagao seja garantida pelos eglstas’. Isto
para afirmar de seguida, ainda que daqui ndo equlilquer concluséo no sentido da desadequacéorpo do-
cente, (que, como referido, ndo foi considerada @A) da-se nota de que a CAE salientou no ponté d@
RFCAE aspetos respeitantes ao corpo docente proptdds 21 docentes, 16 estdo contratados a temporiteg
Dos 13 doutorados, um € em Estudos Africanos, artrdleuropsicologia, outro em Psicologia Educacipoa-
tro em Estatistica. Dos 9 doutorados em CiénciaBdsporto, um estd contratado a 50%. Dos restadtésuto-
rados na area cientifica predominante do ciclo gieidos, dois elementos ndo confirmaram a dispoidéodle para
serem contratados a 100%.

Nao retirando a CAE desta explanagdo qualquer uséol evidente, a mesma parece ter sido apreseptada
indiciar o ndo cumprimento de racios legais, entipdar no que se refere a especializacéo, e pai@acos ar-

gumentos utilizados pela UE na pronuncia, sugermae esta fossarais criteriosd emvirtude de o critério que
utilizou para a consideracdo da especialidade @egrdes nuns casos ter sido a sua formacéo iricialutros o

doutoramento.

Ora, como esta definido no art.°6° do GADES, para licenciatura é obrigatério 50% de especialiga30%
doutores na area ou areas de formacéo fundamelta&lo de estudos e a UE demonstra cumprir (Rogsso)
este critério no 4.3. da PIES, onde apresenta @g&sgecialistas e 43% com doutoramento.

O GADES define ainda, no art.° 3° alinea g) o quierede por especialista, que pode, entre outrassibos alter-

nativos, serdetentor de um grau académico e possuir no minibnarbs de experiéncia profissional, com exerci-

cio efetivo durante, pelo menos, cinco anos namak 10, e um curriculo profissional de qualidadelevancia
comprovadas, devidamente confirmado pelo 6rgéotifiea ou técnico cientifico do estabelecimentedsino su-

perior’ mas pode também ser especialista, nos termosodtopii) da mesma alinea, aquele que a A3ES assim

considere ainda que ndo cumpra estes requisitagpsgue a A3ES tem entendido e veiculado como peissde
serem considerados especialistas: doutorados caumngr area; doutorados sem grau na area, mas cestiga-
cao relevante na area e licenciados e mestres caum@ area e 10 anos de experiéncia profissional.

Ou seja, é a propria lei e a interpretacdo queESARIota, que estabelece critérios latos e alfeasapara a quali-
ficacdo dos docentes como especialistas, exigimdgrau académico, juntamente com experiéncia phiofial re-
levante, conforme o art.°6° alinea g) do GADES,arass que o docente leciona ou se propfe leciomao neces-
sariamente na area do ciclo de estudos onde sgameainidade curricular, 0 que bem se entendaegsésg um do-
cente é chamado a lecionar por exemplo “Inglés’aé mourial que tenha um grau e experiéncia negi@em con-
creto do que em Educacgédo Fisica. Logo, ndo séainlegte admissivel como absolutamente criteriosifipar
como especialistas os docentes em funcéo de asitéifierenciados, desde que subsumiveis aos coa@itplos
previstos na lei, tal como ocorreu.

Por conseguinte, se o RFCAE, onde se alicercou potiZdsse em conta os dados plasmados na prond esise
respeito a luz da sua prépria interpretacdo dadda concluido expressamente pelo cumprimentordoiss no
respeitante ao corpo docente. No entanto, mesmam iéiodo feito o CA substituiu a condicdo propqetka CAE
“Verificar a adequacédo do corpo docente aos reqassiegais (12.3 RFCAE) por, no prazo de 1 afievidenciar
a manutenc¢do da adequacao do corpo docente aossitagilegais (9. DCA), o que revela que na sua decisao
nal considerou o corpo docente adequado ao cicEstelos, ndo tendo discriminado que o mesmo riédes@ em
relacdo ao ramo concreto de Educacédo Fisica, pelagrece de sustentacdo também a este propdsimautori-
zacgao de funcionamento do mesmo.

No que se refere aos pressupostos de ligacdo/cgirede docentes com contratos em outras instisiigé ensi-
no superior publico e privado, embora daqui tamb@mse extraia qualquer efeito, nomeadamente quengaa-
cios de corpo docente proprio, que ndo sao afetapsrtanto também nédo servem de fundamento ig&ejdo
ramo de Educacdo Fisica, sempre se dird que altpmdocentes que estdo ligados contratualmenteasansti-
tuicbes seja através de contratos de ensino sajgatde bolsas de investigacdo, assumiram congsoside tra-
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balho, que, evidentemente, estdo dependentes dditacio do curso, ndo sendo legitimamente exigivelestes
se desvinculem das instituicdes onde se encontigmeato o processo de avaliacdo e acreditacdordezantes
de ter a certeza que o ciclo de estudos entrafaresionamento.

¢) Quanto as consideracBes sobre 0 processo de g&té

Por fim, quanto a adequacéo do processo de essggipre se dird que esta matéria apenas diz regoaitramos
de Treino Desportivo e de Exercicio e Saude, quarfacreditados, e portanto as observacfes emitidase res-
peito pela CAE jamais seriam aptas a fundamentetoaaceitacdo do ramo de Educacao Fisica, que déstea-
rece.

Todavia, a UE ndo deixara de ter em conta parames sujeitos a estagio os aspetos mencionado<A&ao
ponto 12-4 a este respeito, embora saliente queessos ndo correspondem a elementos solicitadpitadorma

da A3ES, pelo que a sua nao apresentacgdo jamagsipdelar a concluir pela desadequacao do plarestigios.
Essa tera sido eventualmente uma das razdes pelisaCA tenha vindo a considerar o processo tigesade-
quado, em discordancia com a CAE ao alterar a ¢candhdequar o processo de estagio bem como das instala
cdes existentes a formacdo dos estudante$gar)Evidenciar a manutencéo da adequacédo do processside
gio bem como das instalacdes existentes a formdod@studantes”.

IV — DA INCONVENIENCIA

39.

40.

41.

42.

Como sobejamente invocado e fundamentado pela Uedqueerimento inicial e na pronincia, o ciclo deudss
proposto apresentavarios aspetos inovadores, garsdo uma visdo holistica das Ciéncias do Dessfurada
nas melhores praticas internacionais, vocacionadop nenhum outro em Portugal, para a cooperagaeaam
através do BUPOLAUREATE, e, consequentemente, para a internacionalizagéwigp da mobilidade académica e
profissional e atracdo de estudantes, docentesestigadores internacionais.

A nivel nacional, e tal como explicou no ponto 84 PIES, a UE pretendeu conformar esta licenciatara as
recentes alterac6es nos regimes de formacdo dedaies e de profissionais de exercicio e saldeyigbilizam a
possibiidade dos licenciados na area em Desp@goiererem graus de treinador (Decreto-Lei n.° 228@8,
Despacho n.° 5061/2010 e Lei n.° 39/2012, de 28giesto) ou de diretor técnico (Lei n.° 39/2012,28ede Agos-
to), garantindo, desde logo, que o reconhecimeasiedcurso por parte do IPDJ seja diferenciadcal@dg maio-
ria dos cursos ja existentes em Portugal — quécam pela entrada inicial dessas carreiras — senfisar a com-
ponente cientifica e comportamental exgivel a itentiado nesta area, o que significa uma mais-\pira a
oferta de ensino superior na area do Desporto etudd.

Ao impor como condicdo de acreditacdo do ciclo sieigos em Ciéncias do Desporto e Atividade Figiaaédo
acreditacdo do ramo de Educacdo Fisica, que é ms®uprincipal, o CA, na realidade procedeu aadeditacéo
de todo o ciclo de estudos, impedindo sem fundaoniegial, a implementagdo em Portugal de um pregdtccati-
VO que consagra uma integracéo profunda entre p@oemte tedrica e de investigacdo e a vertentéspiofal.

Este ciclo de estudos, e em particular o seu raieddicacéo Fisica, ndo s6 responde a procura otesibe estu-
dantes a nivel nacional, como esta particularmapte para, com recurso a red®UREATE UNIVERSITIES atrair

estudantes de outras nacionalidades e, nesta madide ndo acreditacdo afigura-se inconveniegtedas fins
prosseguidos pela A3ES e ao cumprimento dos obgtstratégicos de desenvolvimento de um ensinersup
diferenciado e de qualidade que incentiva o emglegarismo e internacionalizacéo.

Do exposto se extraem as seguintes

B) CONCLUSOES

A. O ato administrativo em que se consubstancia hateffdo do CA, que néo acreditou o ramo de Edudgicédo
sica do ciclo de estudos de Ciéncias do DespoAtividade Fisica da UE, padece de vicios de ilegale e
de inconveniéncia, que devem ser sindicados peais€lbo de Revisdo, nos termos do art.°22° do RBBY/2

B. A decisdo do CA ao consubstanciar uma acreditagémgbde um ciclo de estudos, ndo esta em cordfadsi
com a lei, no que se refere ao seu conteldo edeempiie apenas permite a acreditacdo desfavofaveta-
vel, ou favoravel com condicdes, com referénciaraciclo de estudos e ndo a um ramo do mesmo, aémd
gue, embora se identifique como um ato de acreititéavoravel com condi¢gdes, a decisdo do CA comedp
materialmente e tem como efeito juridico a nao ditagdo, violando com isto o disposto no art. @4°
R392/2013 e no art.°123°, nfr2finedo CPA.

C. O conteudo da decisdo do CA, ao integrar por rémissconteddo do RFCAE, padece de discrepanciaggra
e reiteradas entre a versdo inglesa e portugutesdaado contra a transparéncia, rigor e consistémpostos
pelos European Standards and Guidelin@sSG) a que a A3ES esta vinculada e denota clatanfielta de
gqualidade da producédo da Comissao de Avaliacaoradte



A deliberagdo do CA violou o direito de audiéncigvia da UE, ao ndo considerar argumentos e esklare
mentos por esta apresentados, remetendo para oERE0A se manteve inalterado na maior parte dasasp
mesmo naqueles que se basearam em pressuposetamiotalterados e ou justificados em sede de pi@a
da UE, em desconformidade com os deveres decosratdeart.’ 17°, n° 2, do R392/2013 e do art.° da7°
CPA.

A deciséo final do CA nédo apresenta fundamentas<|grecisos e completos para a ndo acreditag&anemn
de Educacao Fisica, optando porjuizos conclusears;eitos vagos e indeterminados e observaco&sigan
guer sem relacao especifica com o ramo ndo acded{torpo docente), quer sem aplicacdo ao mesna-(es
gio), violando os art.° 124° e 125° do CPA.

Como supra se justificou, a decisdo do CA é ailegialipor erro nos pressupostos de facto e dealipor se
basear em conclus6es do RFCAE que adotam, aindanpli@tamente, critérios quanto aos racios dgooor
docente em matéria de especialistas ndo conserstdotao a interpretacdo da lei aplicavel, e que iawoa
desnecessidade do ramo de Educacao Fisica pagugulincédo profissional, sem correspondéncia coen a
alidade, além de outros aspetos supra evidencigdesienotam desconformidade com os factos e cem a |
aplicavel, que tornam o ato invalido nos termosad®135° do CPA.

Ao avaliar os meios propostos de forma desadeqaaddins pretendidos com o ciclo de estudos e iinped
funcionamento do ramo de Educacao Fisica inviabiio a implementacdo de um projeto inovador e tiersa
gue consagra uma visao holistica das Ciéncias dp®@to inspirada nas melhores praticas internasona-
cacionado, como nenhum outro em Portugal, pardparacdo emrede, através dRUBOLAUREATE, e, con-
sequentemente, para a internacionalizacdo poraimabilidade académica e profissional e atracdesde-
dantes, docentes e investigadores internaciondsgiado do CA, deve ainda ser revista pelo CRpafigu-
rar inconveniente face aos fins prosseguidos p8ESfe ao cumprimento dos objetivos estratégicateden-
volvimento de um ensino superior diferenciado eqdelidade que incentiva o empreendedorismo e iatérn
onalizacéo.

TERMOS EM QUESEREQUER A REVOGAGAO PARCIAL DA DECISAO DO CA NO QUE
SE REFERE ANAO ACREDITACAO DO RAMO DE EDUCACAO FiSICA,COM OS FUN-
DAMENTO S DESCRITOS EA SUA SUBSTITUICAO POR DELIBER ACAO DE ACREDITA-
CAO DO CICLO DEESTUDOS INTEGRALMENTE CONSIDERADO , SEM PREJUIZO DA
ADO CAO DEREC O MENDACOES , TENDO A UE TODA A DISPONIBILIDADE PARA CO-
LABORARNO SENTIDO DEENCONTRAR AS MELHORES SOLUCOE S PARA A VALORI-
ZACAO DO PROJETO EDUCATIVO PROPOSTO.



Process NCE/13/00441

Dear Sir,
President of the Review Board of A3ES

ENSILIS-Educacdo e Formacdo SAfounding body of Universidade Europeia (UE), havibeen notified of the
Board of Directors (CAYecision on 06/05/2014, which, based on the comahssof the Final Report of the External
Review Committee (RFCAE), overruling the previou@ditation request of the course, correspondinthé degree
in “Sports Science and Physical Activity with regards to the field “Physical Educationfichaccrediting it with con-
ditions, for 1 year, the referred course with regpe the fields in “Training” and “Health and Egére”, come, under
the terms and for purposes of the provisions iiclard5 of Regulation no. 392/2013 (R392/2013), jugated with
article 20 and the following of Regulation no. 8890 (R869/2010), presents the following

APPEAL

Based on theillegality and inconvenience of trecpiced administrative act, which hasled to tHof@ing conditions:

A) GROUNDS FOR APPEAL
As we shall demonstrate, the decision of the CApsuted in RFCAE suffers frortlegality:
i. by indeterminacy of the meaning, scope and thel &ftgrcts of the administrative act, in violatiohtbe provi-
sions in article 123 of APC and of article 34 0BR2013;
il by violation of the norms that attribute the rigbta prior hearing (article 16 and article 17 nof2&R392/2013)
and article 107 of the Administrative Procedure €¢APC);
iii. by insufficient, vague and obscure grounds andcl@art25 APC), that leads to the violation of tae/ldue to
lacking grounds;
iv. by error in the assumptions from the facts andheflaw, equally leading to the violation of the Jawurning
the act defeasible, in accordance with article d88.PC.

The deciding act also suffers frantonvenience by evaluating the proposed means in an inadequataer for the
intended purposes with the course and impedingfuhetioning of the field of Physical Education iridating the

implementation of an innovative and versatile pgbjehich constitutes an added value in today’sentrpanorama of
teaching Sports Science in Portugal.

| — OF ILLEGALITY : BY INDETERMINACY OF THE MEANING , SCOPE AND THE LEGAL EFFECTS OF THE ADMINISTRA-

TIVE ACT

1. In accordance with that postulated in article 122BC all mandatory particulars of the administratact - includ-
ing “the contents or the meaning of the decision anddbpective purpose” should beéénunciated in a clear,
precise and complete manner, in order to be ablggi@rmine unequivocally its meaning and scopetardegal
effects of the administrative dtt.

2. The decision of the CA in crisis is té\tcredit with conditions, in favourable agreement disagreement with
the CAE” (6. DCA). Well, unless one considers there to hexigted a written oversight and the intentioris ay
agreement and favourable disagreement, with theeaggnt being in the part in which it rejected tklkel fof Phys-
ical Education and favourable disagreement beintlpénpart in which it accredited the other twod#&lthe deci-
sion’s meaning is vague and ambiguous, and evemsistent, not allowing one to attain its real niegrand its
legal effects.

3. Let us examine. The conditions that are imposedcitordance with item 9 of the DCA, are the follogvi
“Conditions to be fulfilled immediately:
-Reduce the number of places to 60;
- The field of Physical Education is not accredited
Condition to be fulfilled in 1 year, taking into amunt that it is a new training area within the Itgution:
- Show the adequate upkeeping of the teaching staffhe legal requisites.
Condition to be fulfilled in 3 years (sic) takinghto account that it is a new training area withimé Institu-
tion:
- Show the adequate upkeeping of the internship pegs as well as the existing premises for the tnagnof
students”.

4. This formulation results in the following: ever s@it was presented as condition to the non-adatal of the
field of Physical Education, when in fact one is dealing with a true condition, but with an unfavable biased
decision which is not admitted by law. In additidnis a decision — in the ambit of an accreditatjrocess for a
course — which has no correspondence to its purpddeh is the course and not each one of the figtdseover
the fields that compose the course share identisalurces concerning lecturers and premises antbarfer divid-
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ing purposes.

The decision to issue in an accreditation proceseferring to a course in its whole and underténms of article
34 of R392/2013 can only have one of three possilglanings: favourable, unfavourable or provisignfalvoura-
ble, being that, as seen in item 3 of the samel@rthe favourable decision may be conditioned to adoption,
the interested higher education institution, frooatity guaranteeing measures that are determinetthiwia rea-
sonable time period.”

Well, with the exception of the reduction in thenmher of places, strictly speaking none of the otfuerditions are
true conditions: The non-accreditation of a fieldvhich constitutes, in accordance with article A68f the De-
cree-Law no. 115/2013, of 7 of August (known as &Spone of the main features of the course — is#ilf a
true decision which spoils the whole course andsfarms the pseudo accreditation favourable withditions in-
to a true unfavourable decision concerning the €ewwhich was planned, structured and proposedanitarticu-
lar intrinsic logic which is not viable when ampted from the field in question.

Indeed, the field of Physical Education is the nf@id of the course, be it for historic reasondarymotoriety — all
Sport courses in Portugal began, exclusively, it area of Physical Education (in Faculdade dériMdade
Humana da UL Physical Education rising in 1940 §l88 a degree], remaining as fundamental, withsgrexializ-
ing fields in Training and Exercise only appearin@2006) — for employment purposes, whilst the etud that at-
tended Physical Education may assume roles as eeauid exercise technicians, however the consargt true.
This is due to the fact of it being necessary teeha Physical Education course in order to do atbtasn Physical
Education and only with the latter can one be a&heain Primary and Secondary schools, thus matkiigyfield

increasingly more appealing. Lastly, the suppres®ibthe Physical Education field definitively putsdoubt the
economic sustainability of the educational projest,this field shares with the Sports Trainingdfié®% (37 out of
54) of the course unit of the course and consedyigrg lecturers and allocated material resouroes t

Furthermore the reduction in the number of plaae$Q — which in fact was proposed by UE in its deation,
proportionally distributed among the fields 20/3)/@tem 9 of UE's declaration, hereinafter PIE®) inconsistent
when conjugated with the non-accreditation of thg$cal Education field, to which a quota of 1/3tbé 60 pro-
posed places was reserved for the course subjetd@ditation. In other words, the same numbetaifes from
the three fields is accepted, now only for two hwitit any kind of adapted distribution criteria.

The other conditions related to the upkeeping eftdaching staff and the internship process, a@ bt true con-
ditions in the assertion of the regulation thatheee been quoting, as they consubstantiate assumsptif legality
and not quality guaranteeing measures. In factpidwener in which they appear formulated shows le&fand that
both the teaching staff and the internship process the existing premises are adequate, becaugdhmr one
could impose that it be shown the respectivpK'eeping of adequaty

Adding to these vices the fact that the wordinghef decision, which incorporates by expressed eafar to the
constant reasons given from RFCAE (10 of DCA), edrihg serious and repeated intrinsic discrepantiekeed,

pursuant to article 16, of R392/2013, the reporsihie presented in Portuguese and English, reqyiridicial at-

tention from the CAE including experts from foreigrstitutions (article 11 no2). Yet, it is notedaththere also ex
ists throughout the Preliminary Report and, congedly, in the Final Report which corresponds tocalma full

copy of that, multiple discrepancies between theumese and English version and goes well beyamgles

translation mistakes.

Indeed, as the Review Committee can observe, tigésEnversion does not correspond to the Portuguesson

in various excerpts of RFCAE:

i. or because it does not have correspondence obthierts 3.3.3— (“Por fim, cada disciplina apresenta a sua
formula metodolégica propria/ Finally, the methabtsnot evidence a well established scientific aadggogic
coordinatiorf) e 10.3 (“O curso apresenta , ainda, um numero elevado &= (Uhglés(sic), competéncias co-
municacionais, pensamento critico, creativigdie) etc...),que parecem pouco especificas de um titddé
mico no &mbito do desporto sem uma formulacao adeégulos seus propdsitos/Beyond that the course com-
prises a collection of topics that are not spedcifitd are often assumed as parallel to a curricuimd not part
of it.(such as communication skills, English, creiay, etc...”);

ii. or because it contains contrasting formulatio@s2{“Existem, em Portugal, numerosos ciclos de estutasta
areal/ There are a couple of additional coursesfuis scientific areas across the courijry

iii. or because the English version has more conterdslatails than the Portuguese o8e4— (“quase superando
em volume as instituices estabelecidas ha largaadas, ndo o fazendo em rede/ which is very simité the
volume of the established institution for more tdacadesthat are currently international referemae Europe
and in the world. Actually, this enthusiastic actie based withoufsic) any networking support”);

iv. or because the Portuguese version has more cordadtsletails than the English orée4(“Por outro lado, a
lista de projetos que foi enunciada correspondeugneracéo de referéncias dos mesmos, ndo sendovpbssi
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identificar as areas, os tépicos de investigaca®ijrestituicdes que foram proponentes e gestoraspdojsc-
tos./The list of projects is not detailed regardiig topics and the institutions that managed ttigoms”.)

v. or, finally, because references are made which exit in the English version, which does occuys@ints2.2.2
(“does not contribute to a generalist and multiprssional profile of the students™;4 (“In the meantime,
among the records it is possible to find cases thaggest a full-time contract in parallel to a patsictoral
granted from the FCT 2012 application.4.(“Nonetheless, it is needed to follow this procesguarantee
that the goals will be carried out given the stuteavailable places (n>100)&9.4 (“Little is informed about
the process of involvement from the teaching staffibers”).

Independently of the real and concrete impact thase linguistic discrepancies may have in the ingaof the
decision, we highlight on this matter that theyrad contribute at all to transparency, rigour alnel tonsistency of
the decision and clearly denotes a lack of outparnfthe External Review Committee created in theitof an
Agency, which as you know is bound to fuffilifrguropean Standards and Guidelin@&SG) and is subject to
evaluation by th&uropean Association for Quality Assurance in HigEducation ENQA).

II - OF ILLEGALITY : BY VIOLATING THERIGHT TO A PRIOR HEARING

13.

14.

15.

16.

17.

18.

UE was notified of the Preliminary Report from CARPCAE), which concluded in favour of the non-
accreditation of the courses based on a seriesniderations, namely in the number of full-timetlerers (only 8
are FT with direct connection to the area of traigi); lack of qualifications of the coordinatordbes not corre-
spond to the specialization ared the cours® and their high workload; alleged lack of a€lf-identifying state-
ment among the three fields; alleged lack of adequatthe fields to potential competences and protasaiop-
portunities; the fact of the Physical Educationnpteot guaranteeing 120 ECTS among other arguméatsshall
be mentioned later below.

In sequence to this notification and as elapseatinle 31 of R392/2013, UE pronounced on the RPCG¥deking
to respond, justify and clarify all raised issuestrecting or providing information in due time apésenting con-
crete facts, with a view to enabling the reapptimiaof the proposal by the CAE and the accreditatbf the
courses by the CA.

It is important to note that some of these aspeatdd only be duly explained and documented ingtogunciation
stage, namely those referring to the objectivethefsyllabus (3.1.3 RPCAE), due to the electrofatfrm’s limi-
tations with regards to the number of charactewslavle in the sections to be filed in and the bemtype of ac-
ceptable documents that could be annexed to ttial ifoirm.

Notwithstanding the concern by UE in respondingaedtively and methodically to all issues raisethin RPCAE,
what was confirmed was that with exception to itemlated to the profile of the coordinating lectu¢e2.1) and
to the access and admission conditions (2.1.1 d@n®) 2nd final conclusions, the RFCAE correspoipdss verbis
to RPCAE, not taking minimally into account therifizations provided in the EU’'s declaration at thpior hear-
ing, not even when addressing information and p#yfebjective clarifications, frontally violatinthe provisions
in article 17°, no. 2 applicable &x viof article 31 of R392/2013) which establishes ttit Final Report ought to
“take into consideration the declaration of the net#ed institution of higher education”.

That lack of consideration for the elements progide evident throughout the Final Report, reacttimg point of
absurd and incoherent when UE, for example, aftetinty proposed the reduction in the number of @afem
124 to 60, RFCAE continued to refer that the cosirseould add to the annual admission more than a heddr
student’ (8.4 RFCAE) or when it continued to refer ta hot being identifiable the number of 120 ECTSport
and Physical Educatidn(3.1.3 RFCAE), even after UE had admitted, jusdifand corrected the error (3.2. PIES),
or, even when it continued to account and make aartenon the teaching staff (4.4 RFCAE) with refeeeto the
initial situation without commenting on the coriects and factual clarifications carried out by UE that matter
(4.1 to 4.3. of PIES).

In other words, although — in clear incoherencé weiverything that is referred to in several iterhthe RFCAE —
in item 12.4 it is referred thatittfe CAE received and read the declaration and esges its gladness from the
recognition of some weaknesses and suggested misposncerning adequacy .. i fact, with exception to the
profile of the coordinator (1.2.1 RFCAE) and theess conditions (2.1.1 RFCAE) nothing was takeo a&tcount,
in the corresponding topics from the RFCAE, thusatmvas not fully secured was the exercising righ&atprior
hearing which in several aspects was only formalypected, turning the act invalid, by violatingh&7, no. 2, of
R392/2013, and of article 107 of CPA which impostest the competent body resolves in the final decisll rel-
evant issues raised during the proceedings which met decided upon in previous occasions.

Il — OF ILLEGALITY : BY INSUFFICIENT AND OBSCURE GROUNDS (LEADS TO LACKING GROUNDS )

19.

According to article 125 of CPA and article 34 &9R/2013, grounds are statpdr relationemFrom this possi-
bility elapses that the exposed in RFCAE forms péthe administrative act — decision of the CAensisting in



its grounds. With the decision having been unfaabie for the UE, grounds are, in accordance witiclarl23,
no. 1, d) of CPA, one of their compulsory particsla

20. Well, as we see, the CA’s decision, although apm#rdavourable, materially constitutes an unfavahle decision
given that its effect is the non “accreditation”tbe course’s main field, which demanclear, preciseandcom-
pletereasoning (article 123, 2 CPA). Nevertheless, tlidsnot occur as the meagre arguments used tothaske-
cision on — that are explained in the last iten{i#4) — do not circumscribe to the unauthorizeddfibut are
common to the whole course.

21. On the other hand, conclusive grounds are usedddntly, without apprehensible contents: for exarfifie pre-
sented resources do not permit guaranteeing quadity greater contingent12.4-1 RFCAE; fanifesting inade-
quacy of the project, of the recruited teachindffsiad above all the syllabt§l2.4-2 RFCAE);_vague and ambig-
uous:*high number of UC (...) which seem not to be specifian academic title(10.3 RFAE); ‘seems to be one
of the weakest items of this proposal” (9.4 RFAH)is disintegration (...) seems to contradict itsmwroposal”
and even obscurewell established requisitéahere?)and which are not gathered in the current syllabus”

22. Well, this manner of obtaining conclusions withoart,the one hand, taking into account clarificasisaceived in a
prior hearing, and, on the other hand, without #piag exactly to what they are referring to in batase, using
unjustified generalizations, make the grounds efdbcision, respectively insufficient and obscitereover there
does not even exst one well founded and appreblensiason that addresses in particular to theauenedited
field and which can rightfully justify its discrimation. It is noticeable that the teaching staffl és premises are
common to the three fields, the internship onhs&iin the authorized fields and the alleged unsitg of the
field for a professional prospect, apart from bemrgng, would not be a deterrent for the accreitedf a degree,
even more so in university education, as we sleati@hstrate further on.

23. These circumstances illustrate that the act isteid with repeated violation of the law, as ingigfit and obscure
grounds is equivalent to lack of grounds, in acaoxk with that exposed in article 125, no. 2 of CPA

IV — OF ILLEGALITY : BY ERROR IN THEASSUMPTIONS FROM THE FACTS AND OF THE LAW
a) Regarding the alleged inadequacy of the field d?hysical Education

24. CAE decides, in item 12.4-2, which bases the degifiom CA on this aspeciNot to permit the functioning of the
field of Physical Education due to the inadequaftthe project, the recruited teaching staff and aball the syl-
labug, which, as mentioned above, corresponds only torclusive judgement based on a vague and undeter-
mined concept. This concefrhanifests inadequacyit cannot even be considered materialized withegd to that
referred in RFCAE to that respect, as the groung®®ed limit in reproducing what RPCAE, in turnbiased on
initial data without taking into account the refaation made.

25. And CAE continues affirming in its RFCAE thatlie training strategies are a decision of the ington. Howev-
er, the adequacy of the training objectives anddbm@sequent curricular organization should be cdrsantiated
in pedagogical formulations (sic) and scientifigallalid’, which corresponds to an affirmation of merelgaoen-
mendatory contents, as well as being ambiguousoésdure as it is not enough just stating and exes éxplain-
ing for what reason this does not occur in parficii the field of Physical Education, which isedplrejected, alt-
hough as we have seen its suppression puts in dbebtaining strategy of UE, which, in the woafthe CA, it
is up to UE to decide.

26. When, finally, the CAE commences objectifying itecision ~ in this respect, it is noticeable thatlare basing
them on mistaken assumptions, but let’s see:

27. “CAE stresses that the area of Physical Educatdomoit expressly necessary for any professionatiomt Well,
this fact, even if it were true, which is not these, would never rightfully be a deterrent for aditation. Look, for
example, to the degrees of Philosophy, Politicé8me, Portuguese, not to mention Physics and Ghignaind all
degrees directed towards research, which also @rexpressly necessary for a profession and ddomdthat rea-
son lose importance, particularly in the contextiniversity education, which is the case.

28. However, although not having valid grounds for tlten-accreditation, as already mentioned, suchtadfaes not
correspond to the truth, as in this field after tidbsequent Masters in Physical Education, itdésjmensable to
teach in the curricular format of Physical Educatio Primary and Secondary Education, as the Cad&fiaffirms
(“the possibility of teaching in Primary and SecondBducation within the curricular format of PE is leing a
masters in the teaching of PEdespite addingwhose access has well established requisites andtigathered in
the current syllabu'swhich once again merely substantiates a concduaind ungrounded statement, given that it is
not indicated anywhere that this syllabus doesmest the requisites for the subsequent accesetefbdrred Mas-
ters. And, even if it is understood that with tHlesdon to this alleged lack of requisites the CA&s referring to
the fact that in the initial project the curriculstructure did not have 120 ECTS in Sport, it isessary to clarify



29.

30.

31.

32.

33.

34.

35.

36.

that this was corrected in (3.2 of PIES), as memibin items 13 and 14 above.

Thus, basing the non-acceptance of the field osiRi@y Education, on the fact that this, allegedlyt being neces-
sary for any professional function, the CA laboarsan error upon the assumptions of the fact bexaueality

such qualifications is expressly necessary to tehehcurricular format of Physical Education innfary and Sec-
ondary Education, and on errors upon the assungtafraw, even if this does not occur, those cistances
would not be valid grounds legally for not “accitédj” the respective field.

b) Regarding the facts and the interpretation of tle law concerning the teaching staff
With respect to the teaching staff the CAE reféat tit matters that lecturing be guaranteed by spesiali This
to state then that though from here results no loeian in the inadequacy of the teaching staff,ifivhas referred,
was not considered by the CA) it can be noted thatCAE highlights in item 12.4 of the RFCAE asze@gard-
ing the proposed teaching staffef‘the 21 lecturers, 16 are contracted on a fulhéi basis. Of the 13 doctorate
holders, oneis in African Studies, anotherin Nmsychology, anotherin Educational Psychology theoin Sta-
tistics. Of the 9 doctorate holders in Sports Sce&ermne is contracted at 50%. Of the remaining 8tdmate hold-
ers inthe predominant scientific area of the c@ytsvo elements did not confirm their availabitiybe contracted
at 100%.

With the CAE not taking from this explanation angdkof evident conclusion, the same seems to haea bised
to indicate the non-fuffllment of legal ratios, rarticular, with regards to specialization, ancctiticize the argu-
ments used by UE in its declaration, suggesting tthey be fmore sensiblein virtue of the criteria that it used for
the consideration of the lecturers’ specialitysibme cases being their initial training and in aghtéeir PhD.

Well, as is defined in article 6 of GADES, for agdee it is obligatory 50% of specialists and 30%tdoate hold-
ers in the area or fundamental training areas efciburse and UE demonstrates complying (in exdesth)s crite-
ria in 4.3. of PIES, where it presents 69% spext@mland 43% with a PhD.

GADES also defines, in article 3 paragraph g) whahderstands as being a specialist, which maypnanother
alternative requisites, be &dlder of a university qualification and possessiaimum of 10 years of professional
experience, exercising effectively during, at lefage¢ years in the last 10, and having a profesaiccurriculum of
proved quality and relevance, duly confirmed by shientific body or by the scientific staff membtthe higher
education establishmenibut one can also be specialist, under the terfitemiii) of the same paragraph, one that
A3ES considers despite not fulfiling these reqeisj with the A3ES having deemed and set as beaingidered
specialists: doctorate holders with a degree inatea; doctorate holders without a degree in the,drut with rel-
evantresearch in the area and graduates and haiflarMasters degree and holders of a Mastelsinégree area
and 10 years of professional experience.

In other words, it is the law itself and the interation that A3ES adopts, which establishes biadria and
alternatives for the qualification of lecturers sgecialists, demanding a university qualificatiangompanied by
relevant professional experience, in accordance aiticle 6 paragraph g) of GADES, in the areas the lecturer
teaches or proposes to teach and not necessatiteinourse area where the course unit is, whiskelsunder-
stood given that if a lecturer is called to teachdxample “English” it is more curial that one teasniversity qual-
ification and experience in this given area thanRysical Education. Thus, it is not only legalgmissible as
well as being absolutely judicious to qualify aesiplists the lecturers according to the differeniteria, so long as
it is assimilated within the ample concepts foresieehe law, which was the case.

Therefore, if the RFCAE, where the CA is set, hakkh into account the data embodied in the de@arat this
regard in the light of their own interpretationtag law, it would have been expressly concludedfulfiiment of
the ratios concerning the teaching staff. Howeseen if it had not been done the CA replaced tloppsed condi-
tion from the CAE Verify the adequacy of the teaching staff to tlmleequisite’ (12.3 RFCAE) by, in a period
of 1 year*Show the upkeeping of adequate teaching stafhtolégal requisité's(9. DCA), which reveals that in
their final decision the teaching staff was coneddeto be adequate for the course, not havingidimated that,
the same was not the case in relation to the ctandidd of Physical Education, thus lacking supgmdso on this
matter the non-authorization of the functioningloé given subject.

With regards to assumptions of connection/coopamatf lecturers with contracts in other public grivate High-
er Education institutions, although no effect isracted from this matter, namely regarding the héag staff itself,
which is not affected, and thus also does not sasvgrounds for the rejection of the field of PlogsEducation, it
is always said that some of the lecturers contedigtbound to other institutions be it through teig contracts or
through research grants, to assume work commitmeridently, they are dependent upon the accréatitaif the
course, with it not being legitimate to demand ttrety resign from the institutions they are invahie whilst the
evaluation and accreditation process is ongoingkafdre knowing for sure that the course will beeaperation-
al.



¢) Regarding the considerations concerning the intaship process

37. Finally, regarding the adequacy of the internshipcpss, it is always said that this matter is arlgted to the
fields of Sports Training and that of Exercise a&ahlth, which were accredited, thus the observatissued on
this matter by the CAE would never be suitable aonment on the non-acceptance of the field of Play&duca-
tion, which is not included in this matter.

38. However, UE shall not neglect taking into accouspects mentioned by the CAE in item 12-4 concerriimg
fields subject to an internship, whilst pointingtdlvat such matters do not correspond to elememfgested in the
platform of A3ES, thus not presenting such evidewoeld never lead to conclude that the internsidm s inad-
equate. This possibly may have been one of thereafor which the CA has been considering the iirgkip pro-
cess adequate, in disagreement with the CAE torgit¢he conditiorfMaking suitable the internship process as
well as the existing premises for the trainingtatients (...) for “ Show the adequate upkeeping of the internship
process as well as the existing premises for thming of students”.

IV — OF INCONVENIENCE

39. As widely invoked and grounded by UE in the initgdplication and declaration, the proposed coursegnts
various innovative aspects, devoted to a holission of Sports Science inspired on the best irtBomal practic-
es, focused, like no other in Portugal, to netwankperation, through theAUREATE GROUP, and, consequently,
for internationalization through academic and pssfenal mobility and the attraction of studentstdeers and in-
ternational researchers.

40. At a national level, and as explained in item FPHS, UE sought to conformthis degree to themalterations
in the regimes for the training of coaches andgseionals from health and exercise, which enablepbssibility
of graduates in the area of Sport requesting coagclevels (Decree-Law no. 248-A/2008, Order no 160@&L0 and
Law no. 39/2012, of 28 of August) or of technicaédtor (Law no. 39/2012, of 28 of August), guaesihg, from
the outset that the recognition of this course PRJ be differentiated fromthe majority of existiogurses in Por-
tugal — which stall at the beginning of those cexeenithout sacrificing the scientific and behavialcomponent
demanded from a graduate in this area, which ségnédn added value to the offering of higher edionah the ar-
ea of Sport in Portugal.

41. In imposing as an accreditation condition to tharse Sports Science and Physical Activity, the remereditation
of the field of Physical Education, which is itsiméield, the CA, in reality it proceeded in themaccreditation of
the whole course, impeding without any legal grosinithe implementation in Portugal of an educatiqraject
devoted to a deep integration between the theatetitd research component and the professional side

42. These courses and in particular the field of Prgldiducation, does not only respond to the growiagand from
students at a national level, but it is particylalitable through theAUREATE UNIVERSITIESnetwork, of attract-
ing students from other nationalities and, throtigik measure, its non-accreditation is inconvenggven the ob-
jectives pursued by A3ES and the fulfillment ofaséigic objectives in the development of qualityheigeducation
that stands out and stimulates entrepreneurshipna@chationalization.

From the above the following is extracted

B) CONCLUSIONS
A. The administrative act in which substantiates tleébdration of the CA, which did not accredit theld of
Physical Education from the Sports Science and alactivity course from UE, is vitiated with iligality
and inconvenience, which should be investigatedthry Review Board, under the terms of article 22 of
R869/2010.

B. The decision from the CA to substantiate a paatiareditation of a courses, is not in accordande thie law,
in reference to its contents and meaning, whicly @elrmits unfavourable, favourable or favourablghwion-
ditions accreditation, with reference to a courad aot to the field of the same matter, in additmlthough it
is identified as an act of favourable accreditatigth conditions, the decision of the CA is matiyriaonsid-
ered and has legal effects to non-accreditatioms tholating the provisions in article 34 of R3923 and in
article 123, no. 2n fine of CPA.

C. The contents of the decision of CA, in integratmgremission the contents of the RFCAE, suffersfeeri-
ous and repeated discrepancies between the Ergig Portuguese versions, going against transpgrege
our and consistency imposed Buropean Standards and Guidelin@SG) to which A3ES is bound and de-
notes clearly a lack of quality output fromthediral Review Committee.

D. The deliberation of the CA violated the UE's righta prior hearing, in not considering their argntseand
clarifications, deferring to the RFCAE, which ren®d unaltered in the majority of the topics, evetnhiose



that were based on assumptions which in the meantiene altered and or justified in the UE's dedlarg in
disagreement with the arising duties of article id@, 2, of R392/2013 and of article 107 of CPA.

The final decision of CA does not present cleagcjse and complete grounds for the non-accreditatfahe
field of Physical Education, opting for conclusiuelgements, vague and undetermined concepts anetigen
observations without any specific relation to trenraccredited field (teaching staff), neither withapplica-
tion to the same matter (internship), violatingcdes 124 and 125 of CPA.

As justified above, the decision of CA is alsoghe by error in the assumptions from the facts aftthe law,
by basing on conclusions from the RFCAE that adepégn though implicitly, criteria concerning theioa of
the teaching staff regarding specialists not cdesiswith the interpretation of the applicable lamd which
invoke the unnecessity of the field of Physical &alion for any professional function, without angrre-
spondence to the reality, apart from other aspshtsvn above which denote variance with the factswaith
the applicable law, making the act invalid under terms of article 135 of CPA.

In evaluating the means proposed in an inadequataert for the intended purposes of the courserapéed-
ing the functioning of the field of Physical Eduicat, invalidating the implementation of an innovatiand
versatile project which is devoted towards a hiligtsion of Sports Science inspired on the betdrmational
practices, focused, like no other in Portugal, ébwork cooperation, through theUUREATE GROUP, and, con-
sequently, for internationalization through acadeamd professional mobility and the attraction tfdents,
lecturers and international researchers, the detisom CA, should still be reviewed by CR as ipeprs in-
convenient given the intended purposes by A3ESthadulfilment of strategic objectives in the déyement
of quality higher education that stands out anchgitites entrepreneurship and internationalization.

TERMS REQUIRING THE PARTIAL REVOCATION OF THE DECISION FROM THE CA
IN WHAT REFERS TO THENON -ACCREDITATION OF THEFIELD OF PHYSICAL EDU-
CATION ,WITH THE GROUNDS DESCRIBED AND ITS SUBSTITUTION BY RESOLUTION
OFTHE ACCREDITATION OFTHECOURSEWHOLLY CONSIDERE D, WITHOUT PREJ-
UDICE IN THE ADOPTION OF RECOMMENDATIONS , WITH THE UEFULLY AVAILA-
BLE TO COLLABORATEWITH A VIEW TO FINDING THEBEST SOLUTIONS FOR THE
APPRECIATION OF THE EDUCATIONAL PROJECTPROPOSED .



